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THE NEW CONSTITUTION—JUDICIARY. 


[ We have the pleasure of laying before our readers two communications on this very 
important subject. The first is from an eminent jurist of Logan County, written 
expressly for this Journal. The other, from an author unknown to us, is published by 
request from the Dayton Bulletin. Ep. ] 


For the Western Law Journal. 


Mr. Enrror: I wish to avail myself of your invitation, to make 
a few brief comments upon the Judiciary System proposed in the 
February No. of the Law Journal. With some modifications, 
I think the system proposed a good one. But as it now stands, [ 
think the ‘‘ County Court” radically and fatally defective. 

The jurisdiction conferred upon it, will make it practically the 
most important Court in the State. It will have three times as 
much business, both civil and criminal, as any other Court. Yet 
it is not to be a Court of record, in the proper sense of the term. 
It is to have no clerk, no seal, and is to keep no record, except in 
the sense that a Justice’s docket is a record. It is to have crim- 
inal jurisdiction in all cases not punished capitally or by imprison- 
ment in the Penitentiary; but there is to be no Grand Jury to 
inquire into and present offenders. 

In short, the County Judge is to be a sort of overgrown Justice 
of the Peace, who is to keep his own docket, and issue his own 
process for executing his judgments. 

This will not do. In the exercise of its Chancery jurisdiction, 
this Court must frequently adjudicate questions of title to real 
estate. It must be authorized to issue execution for real estate to 
satisfy its judgments on decrees. And in the exercise of its Pro- 
bate jurisdiction, it must be authorized to sell real estate for the 
payment of debts. And in a thousand ways that cannot be antici- 
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pated, the title to real estate must rest upon the records and pro- 
ceedings of this Court. Such a Court as this should clearly have 
a clerk and a seal, and keep full and complete records of all its 
proceedings. 

It is well known that under our present system, the most fruitful 
source of litigation concerning the title to real estate, arises from 
defective records of judicial proceedings. How much more diffi- 
cult would it be to sustain such titles, if you had nothing but a 
docket containing mere minutes or brief memoranda of what was 
done? 

It is clear to my mind that this Court must have a clerk, and 
keep full and complete records of its proceedings. 

But further, as to its criminal jurisdiction. Is the Grand Jury 
to be dispensed with as to all offences not punished capitally or 
by imprisonment in the Penitentiary? Who is to make complaint 
and institute prosecutions for gaming, retailing, and other offences 
against public morals, not especially affecting any individual ? 

Larcenies, assaults and batteries, and other offences against the 
persons or property of individuals, might perhaps be safely trusted 
to the vigilance or the malice of the injured party. 

But is the wholesome influence of a Grand Jury to be withdrawn 
from offences of the first class? I suppose nobody would advo- 
cate this. 

What then is to be done? A Grand Jury every month, or every 
two months, would be too expensive; too burdensome. Shall 
indictments be found in the Circuit Court, and certified down to 
the County Court for trial? Or shall the County Court have a 
Grand Jury at, say at its January, April, July, and October Terms, 
when all indictments shall be found, and such as are for offences 
punishable capitally or by imprisonment in the Penitentiary, cer- 
tified up to the Circuit Court? For my own part, I should prefer 
the latter plan. The Grand Jury should meet more than twice a 
year. The long intervals that now elapse in long vacations 
between the sessions of the Grand Jury operate as a license to 
crime. Parties and witnesses frequently remove to a distance, so 
as to make it inconvenient or expensive to reach them; offences 
become stale and are forgotten, and consequently go unpunished. 

It would be an anomaly to have a Grand Jury for each Court, 
and each one to enquire into a separate class of offences. It 
would certainly be unnecessary, and I suppose no one would 
advocate it. 
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These modifications would essentially change and elevate the 
character of the County Court. I am aware of the objection to it. 
It would enhance the expense of the Judiciary system. The Clerk 
would take those “ perquisites” which the plan contemplates shall 
go into the County treasury to pay the salary of the Judge. But 
I see no help for it. The objections suggested are to my mind 
conclusive; and I will go as far as he who goes farthest for a 
cheap Judiciary, provided that its usefulness and efficiency are not 
thereby destroyed or essentially impaired. But it seems to me 
that it would cost very little if any more than the present system, 
which is admitted on all hands to be inefficient. A salary of $500 
would probably be a sufficient average compensation for Judges 
of the County Court, with the modifications I have suggested. 
Under the present system, the Associate Judges receive on an 
average at least $300 per annum for their per diem compensation. 
The expense incident to the maintenance of criminals in jail, 
during long vacations, which would be obviated by holding a 
Court every sixty days, would make up the balance. The want 
of an intermediate Court of criminal jurisdiction, between Justices 
of the Peace and the Common Pleas, is now severely felt. Ifa 
man is committed for stealing a dime, he is sometimes compelled 
to remain in jail six months, before there is a Court competent to 
convict him on a plea of “Guilty.” This is not only an enormous 
expense to the County, but is a great outrage upon the rights of 
the party. It is inflicting a punishment altogether disproportioned 
to the offence. This should be remedied under the new Consti- 
tution, let it cost what it may. 

I have strong doubts about the propriety of electing the Judges 
of the Court of Errors by the people. It seems to me it must 
ultimately result in appealing from the Court to the ballot box, 
and consequently in arguing questions of law upon the stump. 
How can it be avoided? If the people differ with a Judge ona 
question of law, will they re-elect him? The long term contem- 
plated may lessen the evil in practice, and perhaps make it endu- 
rable. But if they are to be elected, I can see no propriety in 
having all the President Judges who are to compose the Court of 
Errors, elected by the people of the whole State. . Why not per- 
mit every Circuit to elect its own President Judge? In this way 
the candidate will be better known to the electors, and his quali- 
fications and personal character will have much more influence 
on the result. It does not follow because these Judges are a 
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Court of Errors for the whole State, that they must all be elected 
by the people of the whole State. In legal questions that assume 
a political aspect, it is much better that all parties should be rep- 
resented in the Court, than that the Judges should all be on one 
side. If two or three of the same Judges should dissent from a 
decision upon a question of this kind, it would very much weaken 
its force, and it would probably not ultimately be sustained, unless 
it was right and would stand the most rigid scrutiny. And the 
best security for a thorough investigation by the Judges of the 
cases brought before them, is a difference of opinion amongst the 
members of the Court. I therefore most decidedly prefer, (if. the 
Judges of this Court are to be elected by the people,) that each 
district shall elect its own President Judge. 

The business of the State does not at this time require the 
number of Judges which this plan proposes to create for the Cir- 
euit Court. This Court is to hold but two terms per annum. Its 
business will fall very far short of the business of the Common 
Pleas under the present system. It is to have no probate business, 
and the number of cases both civil and criminal, at law and in 
Chancery, will not exceed one half of the number now found upon 
our Common Pleas dockets. The other half will fall within the 
jurisdiction of the County Court. There is therefore no necessity 
for thirty-five Circuit Judges, at present. Eighteen Presidents of 
the Common Pleas now perform infinitely more labor than will be 
required of the Circuit Judges. I would therefore suggest that 
there be a maximum and minimum number of Judges provided for 
by the Constitution, for each circuit; the minimum number to be 
elected at the first election under the Constitution, and be increased 
at the pleasure of the Legislature, as the business might demand. 
At present, three Judges for each circuit would certainly be suffi- 
cient—-and five might be fixed as the maximum, which would 
certainly be sufficient for the next fifty years. B. 8. 





OUTLINE OF A JUDICIARY SYSTEM FOR OHIO. 
To the Editor of the Dayton Bulletin: 

Sir: Among the most important tasks the approaching Con- 
vention has to perform, will be the establishment of an efficient 
Judiciary system in this State. Any citizen may submit his views 
on a subject, in which all are interested, without incurring the 
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charge of presumption. If they have little intrinsic value, still 
they may not be wholly useless, as they may lead others, more 
capable, to direct their attention to the examination of the subject, 
Without further preface, I proceed to lay before you the outlines 
of a Judiciary system. The State to be divided by the Legisla- 
ture into seven judicial districts, as nearly equal in population 
and business as practicable, with the power to change said dis- 
tricts, whenever it is deemed necessary to maintain the equality 
between them. Hamilton County with its large and rapidly 
increasing City of Cincinnati, would form one district; the rest of 
the State to be divided among the other six. The several district 
Courts to consist of a Chief Justice and two Assistant Justices; 
the number of the latter, in any one or all of the districts, to be 
increased by the Legislature, whenever deemed necessary, to any 
number, not exceeding four. The several districts to have com- 
mon law jurisdiction in all civil cases, beyond that of Justices of 
the Peace, together with jurisdiction of all crimes and misdemean- 
ors indictable, and triable by a Jury. The several counties, within 
each district to be divided by the Judges thereof among them- 
selves, and Courts for the trial of issues of fact in civil cases and 
indictment, to be held by the Chief Justice or any one of the 
Assistant Justices, in each county, at such times as the Legislature 
shall prescribe, and judgment rendered on the verdict, unless a 
motion for a new trial, or in arrest of judgment be filed. The 
Chief Justice and Assistant Justices, a majority to make a quorum, 
to meet at some suitable place, within their respective districts, to 
be fixed by the Legislature, and at such stated times as the Legis- 
lature shall prescribe, to hear and determine all questions, which 
may arise, in the progress of a cause, before an issue of fact is 
made up, as well as all motions for a new trial, or in arrest of 
judgment, and other matters subsequent to the trial; writs of 
certiorari to Justices of the Peace, and writs of error to inferior 
Courts. Such district Court, or any Judge thereof, to have power 
to allow writs of certiorari and writs of error to inferior Courts, 
and to review their judgments. The seven Chief Justices, a 
majority to make a quorum, shall constitute a Court of Errors to 
meet at the seat of government, at such stated times as shall be 
fixed by the Legislature. The Chief Justice and Assistant Justices 
to hold their respective offices for the term of years, and shall 
each receive a stated salary, payable out of the State Treasury, 
which shall not be diminished during their continuance in office. 
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A Judge of probate, in each county, for the term of years, to 
hold his office at the seat of justice of such county, and to receive 
such fees and compensation for his services as shall be allowed by 
law. Justices to be elected as under the present system; to have 
such Common law jurisdiction, in civil cases, and such criminal 
jurisdiction, as may be conferred on them by the Legislature. 
The Legislature to have power to create such inferior Courts as 
may be deemed necessary, to prescribe the nature and extent of 
their jurisdiction, the term of office of the Judges thereof, and the 
mode and amount of their compensation. 

The State to be divided into four Chancery districts, as nearly 
equal in population and business as practicable; the Legislature 
empowered to increase the Chancery districts, whenever deemed 
necessary, to any number not exceeeding six. A Chancellor, in 
each district, to hear and determine all chancery cases therein ; 
to hold Courts at such convenient place, or places, within their 
respective districts, to be fixed by the Legislature, and at such 
stated times as the Legislature shall prescribe. The several 
Chancellors shall meet at the seat of government, at stated times, 
to be prescribed by the Legislature, as a Court of Appeals in 
Chancery, a majority to make a quorum, with full power to review 
and determine all decrees and final proceedings of the several 
district Chancellors, properly brought by appeal, into the Court of 
Appeals. The several Chancellors to be appointed in the same 
manner, hold their offices by the same tenure, receive a like com- 
pensation, payable in like manner, and not to be diminished during 
the continuance in office, as the several Chief Justices of the Dis- 
trict Courts. 

A few remarks on this plan, and I will no longer occupy your 
columns. I have gone more into detail than would be proper in 
the draft of a Constitution. My purpose was to give a full outline. 

This plan has at least one merit, the capacity of expansion to 
meet the increasing population and business of the State. I sup- 
pose three Judges, in each district, and four Chancellors, to be 
sufficient for a certain time. Whenever it is found, in one, or 
more of the districts, that the labors of the Judges are too onerous, 
the Legislature can afford the necessary relief, by adding one or 
more Assistant Justices, whenever such relief is required. So, the 
Chancery districts may be increased, until the number limited is 
reached. The entire separation of Common law and Chancery 
jurisdiction, is, with due deference to the judgment of others, 
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proper and useful. The fusing together of Common law and 
equity, in the same tribunal, is not, as I think, calculated to 
advance either branch of legal science; and it would be difficult, 
if not impracticable, under this plan, for the district Judges to dis- 
charge the duties of Common law Judges and Chancellors. The 
Chancery districts must necessarily be large; but the Courts may 
be held in one or more convenient places, within the district, 
including the Chancery cases in the contiguous counties. As 
neither jurors, nor witnesses, are in attendance, in those Courts, 
tke entire business of the several counties, in the Chancery dis- 
trict, may, with proper arrangements, be readily transacted at one 
or more convenient places. Six Chancellors may thus dispatch 
all the business, as long as the new Constitution is likely to last, 
even if its duration should extend to a century. 

Allowing the Chancellors and district Judges a moderate com- 
pensation, say the Chancellors and Chief Justices each $2000 a 
year, and the Assistant Justices $1500 each, the annual expense 
would rather fall short of, than exceed, that of the present system, 
with the present salaries and compensation to Associate Judges. 
There is nothing new in this plan. Every lawyer knows that the 
system of Circuit Courts held by one Judge, in the proper counties, 
for the trial of causes, with the benefit of a full Court for the hear- 
ing and determination of all questions of law, has existed, and 
does still exist, in many of the States, as well asin England. A 
separate Court of Errors may be thought preferable to one com- 
posed of the Chief Justices of districts; but, it seems to me, that 
nothing is better calculated to keep a Judge’s intellect bright and 
burnished, to increase his knowledge, and render it of ready appli- 
cation, than being engaged, a fair portion of his time, in the trial 
of jury causes. Such a Judge, setting in a Court of Errors, will 
not treat a case as a mere abstract question of law. He will 
know something of the practical operation and effects, likely to 
result from a determination of the question. The Chancery sys- 
tem is substantially that of the State of South Carolina. How 

that has worked, we may learn from the reports of Dessaussure 
and others. 

You will observe that I have said nothing as to the mode of 
making Judges. To fix properly the appointing power in a Con- 
stitution, especially as to the judiciary, seems to me one of the 
most difficult questions a Convention has to solve. I am old fash- 
ioned enough to believe, that an independent and stable judiciary 
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is a necessary element in a republican government, “to establish 
justice, promote the welfare and secure the blessings of liberty to 
ourselves and our posterity.” I have my own opinions on this 
subject, but as they are not likely to meet much favor in this age 
of progress, which I cannot keep up with, I will forbear troubling 
you with them. A CITIZEN. 


CIRCUIT COURT OF THE UNITED STATES FOR THE DISTRICT OF 
NEW YORK, NOVEMBER, 1849. 


BEFORE JUDGES NELSON AND BETTS. 


Axsert G. Stoo, of Ohio, v. Gzorcz Law, Marsuauu O. Roserts, 


Prosper M. Wetmore, Epwtn Croswe.i, ann Bowes R. 
Mclivame, of New York. 


5 q TRUSTEES OF A MAIL CONTRACT—INJUNCTION—RECEIVER. 


| Sloo assigned his mail contract to Law and others, as trustees for complainant, who 

a | engaged to carry it out—and the matter decided was an application for an injunc- 

tion, restraining Law and others from further interfering in the matter; for the 

Rt appointment of a receiver to take charge of the steamers Ohio, Falcon, and Georgia, 

f and the earnings. The charges were, that Law and others had not built the ships 

4; at the time agreed; had not accounted to complainant for the earnings, and had 

a4 registered the Ohio in their own names instead of the names of the trustees. 

Ae Held, that the delay in finishing the ships was in consequence of an arrangement that 
they should be double as large as specified in the contract, and in which all the 
parties, including the Government, acquiesced. That the trust did not begin till 
the ships were completed and accepted by Government, and that the Ohio was pro- 
perly registered, until accepted by the Government, and that as Law and others 
appear abundantly able to fulfil the contract, the application for injunction must 
be denied. 


The facts sufficiently appear in the opinion of the Court, which 
was pronounced by Judge Netson: 

This is a motion for a receiver and injunction, on a bill filed by 
the complainant against the defendants, for the purpose of rescind- 
ing a contract entered into between the parties on the 17th of 
August, 1847, by which the defendants agreed to build the steam- 
ships provided for in the fourth section of the act of Congress, 
entitled “ An act providing for the building and equipment of four 
naval steamships,” passed March 3, 1847, (Sess. Laws, 1847, p. 
113,) or in case the Court should refuse to decree a rescindment 
of the contract, that then a specific performance be decreed 
according to the terms and conditions therein stipulated, praying 
an account between the parties, &c. 
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The fourth section of the act authorizes the Secretary of the 
Navy, on behalf of the government, to contract with the complai- 
nant for the transportation of the United States mail from New 
York to New Orleans, bi-monthly, and back, touching at Havana 
and other intermediate ports, and from Havana to Chagres and 
back twice a month—-the mail to be transported in at least five 
steamships of not less than fifteen hundred tons burthen, and 
propelled by engines of not less than one thousand horse power 
each, to be constructed under the superintendence and direction 
of a naval contractor in the employ of the Navy Department, and 
to be constructed so as to render them convertible, at the least 
possible expense, into war steamers of the first class. The sec- 
tion contained a proviso, that the Secretary, at his discretion, 
might permit a steamer of not less than six hundred tons burthen, 
and engines in proportion, to be employed in the mail service 
between Havana and Chagres. It also provided that the com- 
pensation for the service should not exceed the sum of $240,000 
annually. 

The complainant entered into a contract with the Secretary of 
the Navy, under this act, on the 20th of April 1847, for the con- 
struction of these ships, by which he bound himself to construct 
and complete them, upon a plan and after a model particularly 
set forth and described in the agreement. It provided that if the 
Secretary should determine to employ a steamer of not less than 
six hundred tons burthen for the service between Havana and 
Chagres, in lieu of one of the five ships of fifteen hundred tons 
burthen, the complainant should build one of that description. 
The first two ships were to be completed and in readiness for the 
service on or before the lst of October, 1848, and the remaining 
two, of fifteen hundred tons burthen, on or before the 1st of Octo- 
ber, 1849, with such improvements in model, engines, boilers and 
finish, as should be agreed upon by the parties to the contract. 
There is no limitation as to the time within which the fifth steam- 
ship, in respect to which the Secretary reserved the right to reduce 
the size, should be completed and ready for service. 

The Secretary, on behalf of the government, in consideration of 
the premises, agreed to pay to the complainant, as a compensa- 
tion for the full performance of the service in carrying the mail, 
$240,000 per annum, payable quarterly. It was farther provided, 
inasmuch as the ships would be completed at different periods 
within the time limited, that each of them should commence the 





. 
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service as soon as she would be, in all respects, ready therefor, 
according to the terms of the contract; and that a proportionate 
part of the compensation, stipulated for the whole service, should 
be paid for the partial service thus rendered. And, finally, that 
the contract should continue in force for the period of ten years— 
the term to commence from the actuai commencement of the ser- 
vice as specified. 

On the 17th of August, of the same year, the complainant 
entered into an agreement with the defendants, Law, Roberts, 
Wetmore and Croswell, by which, in consideration of an assign- 
ment of the contract with the government to three trustees, of 
which Law and Roberts were two, they covenanted and agreed 
to construct, finish, and completely equip the five steamships in 
such manner, and at such times, as were, or might be required by 
the Navy Department, and to provide for, and pay all moneys 

_ © 
necessary therefor; the ships and their machinery to be built and 
the vessels equipped under the superintendence and control of 
George Law, one of the parties, and that they would, in all things, 
fulfil and perform all the duties and services which the complai- 
nant had agreed to be done and performed in his contract with 
the government. 

It also covenanted and agreed that the assignment of the com- 
plainant’s contract to three trustees, should be upon the following 
trusts :—1. That the trustees should cause the steamships, as they 
shall from time to time be built, to be registered in their names; 
and that they should have the sole management and direction of 
the ships and each of them, and of their employment; appoint 
and pay all sub-officers, agents, and other persons deemed neces- 
sary and proper, either for the sailing or navigating of the vessels, 
or for the management of the business thereof, at the various 
ports and places at which they may trade or stop; on such terms, 
for such times, and with such powers and duties as to them may 
seem fit and proper. 

They are to make all necessary contracts and agreements for 
the employment of the vessels, and to exercise and perform all 
such powers and duties in the steamers, as may be necessary for 
performing the duties and services required by the Navy Depart- 
ment, or for the advantage and profit of the parties concerned. 
And, second: To collect and receive all the freights and earnings 
of the vessels; and all sums to be paid by the government, for 
transporting the mail, or which may become due or payable on 
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account thereof; and make all disbursements, of every kind, incur- 
red in the employment of the vessels : 

And, third: To render to the complainant and the defendants, 
respectively, quarter yearly, an account in writing of all their 
receipts and expenditures in the discharge of their trust; the first 
account to be rendered at the expiration of three months from the 
commencement of the service, by all the steamships, or any of 
them; and apply the net earnings, which shall remain at the 
expiration of every quarter, after paying all disbursements of the 
vessels, charges, and expenses of every kind, to which the trus- 
tees may be subjected, in the first place, to the payment of $12,500, 
quarterly, one-half to the complainant and the other half to the 
defendants, and the residue to the re-payment of all advances 
made by the Department, rateably, in proportion to the amounts 
advanced by them, respectively, in building, equipping and finish- 
ing these ships, together with legal interest, and a commission of 
ten per cent. on all sums so advanced by the defendants: And 
fourth: That when all the money advanced by the defendants, 
pursuant to the agreement, in building and completing the ships, 
with interest and commissions, and all expenses and responsibili- 
ties incurred by them, or by the trustees, should be satisfied and 
paid, then the trustees divide the net earnings, including the mail 
services, quarterly, into two equal parts, whereof one part should 
be paid to the complainant, and the other to the defendants; and 
then the vessels be held by the trustees, in trust, for the complai- 
nant and the defendants, in equal shares. 

It is farther provided that the trustees may consent to any 
modification of the contract which the Navy Department shall 
require, and which, in their opinion, may be for the advantage of 
the parties; and also, that any modification, renewal, or continu- 
ance of the mail contract, any time obtained from Congress or the 
Navy Department, by either of the parties, should enure to their 
joint benefit. The bill of complainant, which is founded upon 
these several agreements, particularly upon that of the 17th of 
August, charges that the defendants undertook the construction of 
two steamships, in pursuance of their contract, to be called the 
Ohio and Georgia; but that in the summer of 1848 they became 
unable to proceed to the completion of the same, for want of 
funds; and that thereupon the trustees, to prevent the entire sus- 
pension of the work, and the forfeiture of the complainant's con- 
tract with the government, assumed upon themselves the building 
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and completion of the two ships, in their characters as trustees ; 
and for that purpose procured a modification of the contract and 
an advance of money from the government, in pursuance of an 
act of Congress, of the 3d of August, 1848, to wit, the sum of 
$290,000; and that, in order to secure the re-payment of the 
moneys so advanced, and in conformity with the provisions of the 
act, they executed a mortgage of the two ships to P. M. Wetmore, 
as trustee for the government, on the 9th of September of the 
same year. 

The bill farther charges that the trustees procured a further 
modification, whereby it was agreed that the steamship Falcon 
should be received in lieu of the smaller ship contracted to be 
built; and which said ship has been employed in carrying the 
mails between New York and New Orleans, and Havana and 
Chagres, since the month of December, 1848; and also freight and 
passengers, under the direction of the trustees; and that they 
have been receiving from the government a compensation, under 
the contract, at the rate of $5,000 per month; and for freight and 
passengers $10,000; and farther, that the trustees, by the aid of 
these funds and the advance from the government, have comple- 
ted the steamship Ohio, with the exception of coppering her; and 
are proceeding to finish the Georgia; and that Law and Roberts, 
two of the trustees, and parties to the contract with complainant 
to build the ships, and P. M. Wetmore, also one of said parties, 
for the purpose of defrauding the complainant, and of depriving 
him of his interest in the ship, and the benefit of his contract, did, 
on the 19th September, 1849, register the Ohio in their names as 
individual owners, against the remonstrance of the complainant; 
and farther, that the Ohio is so far completed that she has been 
put upon the line, and is employed in the service of carrying the 
mail from New York to New Orleans; but the defendants deny 
that she has been accepted by the government, or is employed in 
this service under the trust; and that the two trustees, Law and 
Roberts, refuse to co-operate with the other trustee, McIlvaine, in 
managing the affairs of the ship, or to permit the said Mcllvaine 
to participate in the management of the same, according to the 
express terms and conditions of the agreement of the 17th August ; 
and that the defendant Law, who has the management of the 
construction of the steamships, neglects and refuses to copper the 
Ohio, though often requested, by reason whereof the complainant 
is in danger of having his contract with the government declared 
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to be broken and forfeited, and of suffering irreparable loss and 
damage; and farther, that the defendants have broken their con- 
tract with the complainant, have failed to construct and finish the 
two ships ready for service by the first of October, 1848; have 
put but one into the service, and that not till the month of Sep- 
tember, 1849, and then unfinished, for want of coppering; that 
they have advanced, for the construction of the two ships, the 
Ohio and Georgia, not to exceed $190,000, though the construc- 
tion must have cost over $600,000; and that the balance required 
to be advanced has been realized from the government, and the 
earnings of the Falcon; that the two ships which were to have 
been built by the first of October, 1849, have not yet been com- 
menced; and, that the complainant is in danger of having his 
contract forfeited by the neglect and refusal of the defendants to 
proceed and construct these ships according to the requirements 
of the Navy Department, and that by reason of the fraudulent 
conduct of Law and Roberts, two of the trustees, as well as of 
the defendants, the property of the complainant in the ships con- 
structed, as well as the benefits and advantages of his contract 
with the government, are in danger of being lost and destroyed, 
and great and irreparable damage sustained, unless a receiver is 
appointed to take charge of the ships, their freight, mail pay, and 
their earnings, to copper the Ohio, and comply in all other respects 
with the conditions of the complainant’s said contract. The bill 
then prays for an account; that Law and Roberts, two of the 
trustees, be removed from their trust; that it be referred to a 
master, to appoint two other fit persons as trustees; and, in the 
meantime, that a receiver be appointed to take charge of the con- 
tract with the government, and possession of the ships Ohio and 
Georgia, and to finish them under the direction of the Court; to 
take charge of the Falcon until the same can be supplied by 
another to be built; and to receive the earnings of these ships, 
and appropriate the same as the Court may direct; that the 
registry of the Ohio be set aside, and the ship registered in the 
name of the receiver, or of the trustees when appointed ; that the 
contract of the defendants with the complainant be annulled, and 
an account taken of their advances toward the construction of the 
ships; and on being refunded by the complainant, the property of 
said ships may be transferred to him, subject only to the mortgage 
of the government; or, that a specific performance of their con- 
tract be decreed by the Court; and that, if they neglect or refuse 
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to proceed, and forthwith construct said ships, the complainant be 
permitted to construct and complete them at his own expense; 
and to stand in the place of the defendants in respect to the benefits 
and advantages of the contract; that an injunction issue against 
the defendants, to restrain them from conveying away the Falcon, 
and from interfering with the Ohio and Georgia, and from con- 
veying away the Ohio under the fraudulent registry; and from 
preventing the return of the Ohio and Falcon to the port of New 
York; and that the receiver to be appointed may be directed to 
proceed forthwith and construct and complete the ships in fulfil- 
ment of the contract with the government, at the cost and expense 
of the complainant, and out of funds to be furnished by him for 
that purpose, and out of the earnings to be received from the 
employment of the ships; and also that Law, Roberts and Wet- 
more, the defendants in whose names the Ohio is registered, be 
restrained from conveying away the same, or preventing her 
return to the port of New York, and from interfering with the 
receiver appointed to take charge of her. 

We have now stated at large the substance of the bill and 
grounds of complaint, arising out of alleged infractions of the con- 
tract of the 17th of August, 1847, by which the defendants bound 
themselves for considerations therein stated, to construct and 
complete the five steamships, and in all other respects perform 
the duties and obligations of the complainant in his contract with 
the government of the 20th of April of the same year; and also 
the charges and grounds of complaint against the trustees of that 
contract, and of the ships to be constructed and completed, ready 
for service; all of which is put forth as the foundation for the 
summary interposition of the Court, to prevent great and irrepara- 
ble loss and damage to the complainant. 

To this end we are asked—1. To remove two of the trustees, 
and, in the meantime, until others are appointed in their places, 
according to the ordinary course of the Court, to appoint a receiver 
to take charge of the contract with the government and the defen- 
dants; and also to take possession and charge of the ships con- 
structed, or in the process of construction, and to complete the 
same; and, in all other respects, to proceed under the direction of 
the Court, and carry into complete execution the terms and con- 
ditions of the aforesaid contract; and 2. To enjoin the defendants 
from interfering with the receiver, thus appointed, or with the 
ships, or earnings of the ships, and from conveying away either 
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of the same, so as to prevent the receiver from taking them into 
his possession. The grounds upon which we are asked to remove 
the trustees are: Ist. That the two, Law and Roberts, who are 
also parties in interest in the construction of the ships, and in the 
fulfilment, in all other respects, of the complainant’s contract with 
the government, have excluded their co-trustee, McIlvaine, who 
represents his interests in the ships, their earnings, and in the 
proper management of the joint concern, from any participation 
in the same; that they have denied the complainant’s interest, 
and right of his trustee to act in the premises, and are collecting 
and appropriating to their own use and benefit the earnings of 
the said ships and moneys received from the government for the 
mail service. 

2. That they have repudiated the trust, by fraudulently procur- 
ing the ship Ohio to be registered in their own names, individu- 
ally, and not as trustees, excluding the name of the other trustee, 
Mcllvaine; and 3d. That they have neglected and refused to ren- 
der to the complainant an account of the moneys received from 
the earnings of the Falcon and Ohio, including compensation for 
the mail service, and are appropriating the same to their own 
benefit, in disregard of the trust. These are the grounds mainly 
relied on in support of this preliminary motion to remove the two 
trustees, and appoint a receiver; and it is apparent that, in order 
to comprehend their force and effect for the purpose claimed, we 
must first ascertain the precise powers and duties belonging to 
the trustees under the contract; and whether it confers upon them 
those in respect to which a breach and misfeasance have been 
charged. They are prescribed in the contract of the 17th of 
August, and to that, therefore, we must apply ourselves, in endea- 
voring to ascertain their extent. 

Upon a careful examination of this contract, it will be seen that 
the trustees have nothing to do with the construction of the ships, 
either in respect to the contracts for building, the funds to be pro- 


vided, or to the superintendence and direction, in any way, in the | 


process of construction and equipment. These are obligations 
and responsibilities resting exclusively upon the other defendants, 
which they assumed upon themselves, and are bound to discharge ; 
the principal consideration for which is their interest, as stipulated 
in the assigned government contract, and in the other earnings of 
the ships while engaged in the mail service. There are other 
advantages provided for, which, doubtless, had their influence; 
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but these are the main considerations for the undertaking. These 
defendants took the place of the complainant, as the contractor 
with the government, so far as related to the construction and 
equipment of the five ships; and were subject, only, to the super- 
intendence and direction of the naval constructor in the employ 
of the Navy Department—a power reserved by the Secretary. 
The trust remains entirely passive, until the ships, or some one 
of them, are constructed and ready to enter upon the mail service ; 
it is then provided that the trustees, to whom the government 
contract has already been assigned, shall cause them to be regis- 
tered in their names ; and that they shall thereafter have the sole 
management and direction of the ships, and of their employment, 
&c., in the mail service, in carrying freight and passengers—in 
collecting and receiving the earnings, including the moneys received 
from the government—in the disbursement of expenses—and shall 
account and pay over the net earnings, according to the direc- 
tions and in the proportions especially pointed out in the trust. 
Now, in view of the provisions thus referred to, and some we shall 
hereafter consider, we have been unable to resist the conclusion 
that, according to the plain and obvious import of the contract of 
the 17th of August, the trust therein created does not begin to 
operate or become active, until the ships, or some of them, have 
been built and completely equipped, ready for the mail service, 


_and have been accepted by the Navy Department—that down to 


that time it is passive and inoperative, as no power is conferred 
or duty enjoined upon thé trustees, in respect to the ships, until 
accepted and prepared to commence the mail service. 

There is another view, arising out of the provisions of the con- 
tract, and bearing upon this construction, which seems to be 
equally decisive. The joint interest in the ships between the 
parties, does not arise until they are accepted under the govern- 
ment contract. There is no stipulation or arrangement agreed 
upon for their employment out of this service; on the contrary, 
the whole agreement is based upon it. If the vessels are not 
accepted, oe are thrown back upon the hands of the defendants, 
and remain thir property, subject to the mortgage. They must 
make the best of it; the ships are the only security they have for 
the outlay in\the construction. If a loss is sustained in the build- 
ing, they alone must bear it. Neither the complainant nor the 
trustees are at all concerned. It was supposed, on the argument, 
that the advance of the money by the government, under the act 


* 
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of Congress, 3d August, 1848, (Sess. L. ch. 121,) operated to vest 
an interest in the complainant in the ships; but this is an obvious 
misapprehension. The only security for the repayment of that 
advance is the ships, and, in the event of their not being accepted 
by the government, the above defendants stand alone responsible ; 
for it must be repaid by them, or be realized, if at all, out of the 
ships, which are their property. 

Again, the interest of the complainant in the earnings of the 
vessels—which, it is admitted, creates an equitable right in the 
ships, and a direct interest in their proper management—does not 
begin until they are accepted and have entered upon the perform- 
ance of the mail service. Till then, by an express provision of 
the government contract, no compensation is to be paid; and the 
provisions in the cohtract with the defendants, regulating the 
receipts and disbursements of the earnings, and the duty of the 
trustees to account therefor, are all based upon the employment 
of the vessels in this service. There are no joint accounts, or 
joint interest, spoken of, or provided for, until that begins; then 
the partnership interest commences, and is placed under the active 
management and control of the trustees. 

This conclusion is also supported by the general structure and 
arrangement of the articles of agreement. The complainant 
brings into the common stock the government contract, which 
was, and is, doubtless, regarded as very valuable; the defendants, 
the steam ships; and when accepted in fulfilment of the contract, 
the common interest commences, and the whole of the capital, 
government contract, and ships, and the management of the same, 
- are placed under trustees. This is the foundation of the arrange- 
ment between the parties. The additional provisions relate chiefly 
to the manner of carrying on the enterprise for the common benefit, 
of disposing of the profits, and of the winding up the concern at 
the end of the partnership. The complainant might have pro- 
vided for an accruing interest in the ships, and also for the vesting 
of the title to the same in the trustees, while in the process of 
construction, thereby acquiring additional security for the fulfil- 
ment on the part of the defendants; but no such provision has 
been made. 

He chose to take their personal responsibility; and very natu- 
rally, as they had become his security to the government for the 
performance of this very service. It is but just to add, that for 
anything appearing in the case, or disclosed on the hearing, they 

1 
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are quite competent and able to perform their engagement. The 
act of the parties, in securing the advance made by the govern- 
ment toward the construction of the two ships, by a mortgage 
upon them, was very strongly urged, on the argument, against 
this construction. It was executed in the name of the three trus- 
tees. The act of Congress provided that the advance should be 
secured by a lien on the ships, in such manner as the Secretary of 
the Navy should require. With all our respect for the judgment 
and intelligence of that officer, we must still construe the contract, 
and give effect to it, according to the conviction of our own judg- 
ments. 

No doubt all parties, as it respects the government, are estopped 
from controverting the validity of the lien. If the ships should 
never be accepted, and the advance not refunded by the discount 
of the mail compensation, they remain in the hands of the defen- 
dants, subject to the lien, and a sale under the mortgage, unless 
they discharge it by payment. The mode of executing the mort- 
gage, or the mortgage itself, can, in no respect, nor on any prin- 
ciple, or rule of construction, vary or modify this contract of the 
17th of August. That is between different parties, and involves 
different interests and rights. The conclusion at which we have 
arrived upon this branch of the case, disposes of the question as 
to the removal of the trustees; and as a necessary consequence, 
the appointment of a receiver, and the granting of an injunction. 
It also disposes of the question arising upon the registry of the 
Ohio. 

As it has not yet come under the trast, the registry was properly 
entered in the names of the builders and owners. Jn respect to 
the delay in the construction and equipment of the steamships, 
and the action of the Court prayed for in this preliminary pro- 
ceeding, founded thereon, it is a sufficient answer to say that, from 
the affidavits read upon the hearing, it appears that it has been 
assented to and acquiesced in by all the parties concerned; and 
has been occasioned by the very great enlargement of the tonnage 
and capacity of the ships, not only assented to by the complain- 
ant, but adopted by the defendants, upon his urgent solicitations. 
Four of the ships provided for in the contract were to be of the 
size of fifteen hundred tons burthen, and machinery in proportion. 
The two nearly completed—the Georgia and Ohio, the latter, 
entirely, with the exception of coppering—are almost equal in 
tonnage to the four, with machinery in proportion, and, as stated 
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in the opposing affidavits, will cost an amount nearly equal to the 
cost of the four. Some indulgence on the part of the government 
might, therefore, be naturally expected. 

The complainant is as deeply interested in the enlargement as 
the defendants; the government were also interested, as one of 
the objects of the act of Congress, providing for the construction, 
was an eventual employment of them in the naval service of the 
country. For this reason, the act provides that they shall “be so 
constructed as to render them convertible, at the least possible 
expense, into war steamers of the first class.” The contract con- 
tains a similar provision, and also for the taking them into the 
exclusive service of the government. In respect to the prelimi- 
nary arrangements with the government, by which the Ohio and 
Falcon are employed in the mail service between New York and 
New Orleans, and Havana and Chagres, and the equities of the 
complainant in the earnings of these vessels, no questions arising 
out of them are inquirable into in this stage of the proceedings. 
These will properly come up when the case is ready for a final 
hearing on the pleadings and proofs. The motion for a receiver 
and injunction must be denied. 





- THE NEW CONSTITUTION OF KENTUCKY. 


[ The Convention was in session about twelve weeks. Not having room for the 
entire Constitution as framed by this body, we present the following synopsis. Ep. ] 

Exections are to be held biennially on the first Monday of 
August, for members of Congress, half a Senate, a full House of 
Representatives, &c. At each alternate election, a Governor, 
Lieutenant Governor, &c., are to be chosen. Judicial elections 
are to be held on the second Monday in May of the same years. 
Electors are always to vote viva voce, except dumb persons, who 
may vote by ballot. 

LecistaturE.—The Senate is to consist of thirty-eight members, 
elected for four years, one-half to go out with each House, and be 
replaced at the ensuing election. The seats of the present Sena- 
tors are all to be vacated by the adoption of this Constitution, and 
the members of either House chosen next year are to serve one 
year only. A full Senate is to be chosen in 1851, of whom one- 
half by lot will draw for two years, the balance serving four years, 
with all thereafter elected. 
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The House will consist of one hundred members, elected for 
two years. 

The Legislature will only meet biennially, except when the 
Governor calls an extra session. 

The State is to be apportioned for the choice of Senators and 
members by the Legislature of 1850, by that of 1857, and every 
eighth year thereafter. The basis of representation is the number 
of qualified voters, and to secure uniformity and equality of repre- 
sentation, the State is hereby laid off into ten Districts, whereof 
each shall receive its full share of representation-—that is to say, 
the full number of Senators and Representatives to which each 
District is entitled shall be apportioned among the Counties of 
that District, so that no part of the State shall lose a portion of 
its weight in the Legislature by reason of its numerical strength 
being wasted in unrepresented fractions. 

“ Provided, That when it shall appear to the General Assembly 
that any city or town hath a number of qualified voters equal to 
the ratio then fixed, such city or town shall be invested with the 
privilege of a separate representation, in either or both houses of 


the General Assembly, which shall be retained so long as such 
city or town shall contain a number of qualified voters equal to 


- the ratio which may, from time to time, be fixed by law; and 


thereafter, elections for the county in which such city or town is 
situated, shall not be held therein; but such city or town shall not 
be entitled to a separate representation, unless such county, after 
the separation, shall also be entitled to one or more Representa- 
tives. That whenever a city or town shall be entitled to a sepa- 
rate representation in either house of the General Assembly, and 
by her numbers shall be entitled to more than one Representative, 
such city or town shall be divided, by squares which are contigu- 
ous, so as to make the most compact form, into Representative 
Districts, as nearly equal as may be, equal to the number of Rep- 
resentatives to which such city or town may be entitled; and one 
Representative shall be elected from each District. In like man- 
ner shall said city or town be divided into Senatorial Districts, 
when, by the apportionment, more than one Senator shall be 
allotted to such city or town; and a Senator shall be elected from 
each Senatorial District; but no ward or municipal division shall 
be divided by such division of Senatorial or Representative Dis- 
tricts, unless it be necessary to equalize the elective, Senatorial or 
Representative Districts.” _ 


The compensation of members is fixed at $3 per day; travel, 
124 cents per mile. 

No clergyman may be chosen to any political office. 

The Legislature must not lend the credit of the State, and can 








bids Gkiecdst aie Sebel adie a 


pha 








The New Constitution of Kentucky. 323 


contract no debt above $500,000, except with the express consent 
of the people, unless it be loans to pay debts already existirg, or 
in case of invasion, insurrection, or threatened hostilities. Every 
appropriation of more than $100 must be passed by yeas and 
nays, and must have in its favor a majority of all the members 
chosen to each House. 

Executirve.—The Governor and Lieutenant Governor must each 
be chosen for four years, must be thirty-five years of age, a citizen, 
and six years resident of the State. The Governor is ineligible 
for the term next succeeding that of his service. If a Governor 
should die in the latter half of his term, the Lieutenant Governor 
will serve it out; if in the former half, a new Governor shall be 
chosen at the ensuing election, to serve out the residue of the 
deceased Governor’s term. Contested elections for Governor or 
Lieutenant, to be settled by the Legislature. The Governor has 
the power of vetoing bills, but a veto may be overruled by a 
majority of all the members chosen to each House. If not returned 
with objections within ten days, or, in case of adjournment, within 
three days after the opening of the next session, the bill becomes 
a law without his signature. : 

The Governor appoints the Secretary of State, while a Treas- 
urer is to be chosen biennially, and an Auditor, Register of the 
Land Office, and Attorney General, are chosen every four years 
by the people. 

Jupiciary.—A Court of Appeals, to consist of four Judges, chosen 
by the four quarters of the State respectively, and of whom three 
shall form a quorum, is constituted. The Legislature may reduce 
the Judges to three upon the occurrence of a vacancy. Each 
Judge is to serve for eight years, except three of the four first 
chosen, who shall serve two, four and six years respectively, as 
shall be decided by lot. Judges of Appeals must be thirty years 
old, and of eight years’ experience in the law. A Clerk of Appeals 
is to be chosen by the people every eight years. 

The State is to be divided by the next Legislature into twelve 
Judicial Districts, each electing one Circuit Judge. A Common- 
wealth’s Attorney and Circuit Court Clerk will be elected at the 
same time with the Circuit Judge. The Circuit Judges are all 
elected for six years. The Legislature may create one additional 
District every four years, but not more than four new ones in all 
until the population of the State shall exceed one million five 
hundred thousand. 
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County Courts shall also exist, consisting of a Presiding Judge 
and two Associates for each County, elected for four years. 
Finally, each County shall be divided by the Legislature into 
suitable Districts, each electing two Justices of the Peace, to serve 
for four years. 
The Louisville Chancery Court is continued, subject to repeal 
by the Legislature; the Chancellor, Clerk, and Marshal of said 
Court, to be chosen by the legal voters of Louisville. So with the 
Police Courts of Louisville, Lexington, &c. 
A Sheriff, Attorney, Clerk, Surveyor, Coroner, Assessor, and 
Jailor, are to be elected by the legal voters of each County at the 
Judicial election. 
The Sheriff's term is two years, and he may be once re-elected ; 
after that, he is ineligible, and may not be the deputy of his suc- 
a cessor. A Constable is to be chosen biennially in each Justice 
p District. 
Misce.tLangeous.— Whoever bribes or treats to secure an election, 
forfeits his office and can never hold another. 
7 Individuals may sue the State. The Legislature must prescribe 
= where and how. 
| Arbitrators are to be provided for by law. 
} No Kentuckian is allowed to fight a duel with another Ken- 
tuckian. The Legislature is to provide penalties; the Governor 
' may pardon after five years. 
H Three Revisors of the Laws of the State are to be chosen by 
i the next Legislature; also three learned lawyers to digest a Code 
i of Practice, Civil and Criminal. 
; 





& Frankfort is to continue the seat of government, until the Legis- 
a lature shall remove it by a two-thirds vote. 
This Constitution is to be accepted or rejected by the people of 
Kentucky on the first Monday and Tuesday of May next. The 
Convention will re-assemble on the first Monday in June, to pro- 
claim the result. 
Future revisions of the Constitution are to be made as hereto- 
, fore—by a Convention called by a vote of the Legislature first, 
ee and then by that of the people. 
fs The following are extracts from the Bill of Rights: 
That the general, great, and essential principles of liberty and 
free government may be recognized and established; we declare, 


Sec. 1. That all freemen, when they form a social compact, are 
equal, and that no man, or set of men, are entitled to exclusive, 
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separate public emoluments or privileges from the community, but 
in consideration of public services. 

Sec. 2. That absolute, arbitrary power over the lives, liberty, 
and property of freemen exists nowhere in a Republic—not even 
in the largest majority. 


GENERAL PROVISIONS. 


Sec, 20. The right of property is before and higher than any 
constitutional sanction; and the right of the owner of a slave to 
such slave, and its increase, is the same, and as inviolable, as the 
right of the owner of any property whatever. 


CONCERNING SLAVES. 


Section 1. The General Assembly shall have no power to pass 
laws for the emancipation of slaves without the consent of their 
owners, or without paying their owners, previous to such eman- 
cipation, a full equivalent in money for the slaves so emancipated, 
and providing for their removal from the State. They shall have 
no power to prevent immigrants to this State from bringing with 
them:such persons as are deemed slaves by the laws of any of the 
United States, so long as any person of the same age or descrip- 
tion shall be continued in slavery by the laws of this State. They 
shall pass laws to permit owners of slaves to emancipate them, 
saving the rights of creditors, and to prevent them from remaining 
in this State after they are emancipated. They shall have full 
power to prevent slaves being brought into this State as mer- 
chandise. They shall have full power to prevent any slaves being 
brought into this State, who have been, since the first day of Jan- 
uary, 1789, or may hereafter be imported into any of the United 
States from a foreign country. And they shall have full power to 
pass such laws as may be necessary to oblige the owners of slaves 
to treat them with humanity; to provide for them necessary 
clothing and provision; to abstain from all injuries to them, 
extending to life or limb; and in case of their neglect or refusal 
to comply with the directions of such laws, to have such slave or 
slaves sold for the benefit of their owner or owners. 


§2. The General Assembly shall pass laws providing that any 
free negro or mulatto hereafter immigrating to, or being emanci- 
pated in, and refusing to leave this State, or having left, shall 
return and settle within the State, shall be deemed guilty of felony, 
and punished by confinement in the Penitentiary thereof. 


-§3. In the prosecution of slaves for felony, no inquest by a 
Grand Jury shall be necessary; but the proceedings in such pros- 
ecutions shall be regulated by law, except that the General 
Assembly shall have no power to deprive them of the privilege of 
an impartial trial by a petit jury. 
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THE QUESTION OF SALVAGE—HAS A PUBLIC VESSEL OF THE UNITED 
STATES THE SAME RIGHT OF SALVAGE AS A PRIVATE VESSEL? 


[This is a very important question, because it is made to bear upon international 
relations. For this reason, we publish the opinion of the Attorney General. ] 


THE ATTORNEY GENERAL TO MR. CLAYTON. 


Arrorney GenerAv’s Orrice, June 20, 1849. 

Sm: In compliance with the request of your note of the 11th 
instant, I proceed to give you a more formal opinion than I have 
heretofore done, upon the question some time since submitted to 
this office, in the case of the salvage claim, at one time made by 
Captain Carpender, of the United States steamer Iris?in behalf of 
himself, officers, and crew, for saving the French ship Eugenie, off 
Vera Cruz, while on the rock of El Riso, near the anchorage of 
Anton Lizardo, in 1848. 

I do not understand that it is denied that the service rendered 
entitled the parties rendering it to salvage, except upon the ground 
that themselves and their vessel constituted a portion of the naval 
marine of the United States. Nor could such a denial have been 
made. The property saved was in the most imminent peril, and 
its destruction certain, but for the aid of Captain Carpender and 
his men. It had every element of a salvage case, and, upon gen- 
eral principles, independent of the official character of the salvors, 
their title to such an allowance would have been perfectly clear. 
The single objection then to the claim was, and is, that they were 
a part of the naval marine of the United States. Is this a valid 
objection? I think not; and I propose to examine it briefly, first, 
upon authority, and second, upon principle. 

Unless there be, upon some ground of reciprocity, a different 
rule upon this subject, in relation to French vessels and property 
rescued from danger, under circumstances entitling to salvage, 
than exists in relation to American or other vessels and property, 
it will be found, upon authority, to be a perfectly plain question. 

How is the law in England? Does there exist there any dis- 
tinction between salvage service rendered by a public and a pri- 
vate vessel, or to a domestic or foreign vessel? There does not. 
This will be plain from the citation of a few cases. First: That 
the service is rendered by a public vessel. In the case of the 
Gage, (6 Rob. 273,) civil and military salvage were both decreed, 
and in the Lord Nelson, (1 Edwards, 79,) civil salvage; in each, 
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the service being rendered by English men-of-war, and the pro- 
perty saved, also English. No objection was intimated by the bar 
or bench to the claim because of the official characters of the 
salvors—an omission utterly inconsistent with the existence there 
of a distinction in such cases between public and private vessels 
rendering salvage service. Second: Is the rule there a different 
one when the vessel and property saved are foreign, and not 
domestic? Clearly not. 

In the case of the Pensamento Feliz, (Edwards 115,) the vessel 
saved was Portuguese, and the claim actually made by the salvors 
was resisted, not upon that ground, or upon the ground of the 
public character of the salvors, but because the service was not of 
a military kind entitling to military salvage. In answer to this, 
Sir William Scott said, “Now, supposing it were clear that there 
was really no salvage of war, the effect of this objection would 
only be that I should put the parties to the expense of a new pro- 
ceeding in the Instance Court. There is no doubt that a Court of 
Admiralty has a general jurisdiction to reward services of this nature, 
and that the party would recover by action in the Instance Court.” 

He evidently considered the claim as perfectly clear, doubting 
only as to the character of the salvage to be awarded; that is, 
whether it should be military or civil. But the right to it, not- 
withstanding the salvors belonged to the naval force of England, 
and the property saved was foreign, was esteemed too plain for 
question. 

I could multiply English cases if I thought it necessary. The 
objection, indeed, is nowhere, that I have been able to discover, 
suggested either in any English or American case, or by any Eng- 
lish or American commentator. Nor is it necessary to cite but 
one American case—The United States v. The Amistad, 15 Peters 
518. The facts, as far as this question is concerned, were these: 
The Amistad, a Spanish schooner, on the 27th June, 1830, cleared 
from Havana, in Cuba, for Puerto Principe, in the same island, 
having on board Captain Ferrer, and Ruiz and Montez, Spanish 
subjects, and fifty-four negroes. During the voyage, the negroes 
rose, killed the captain, and took possession of the vessel. They 
spared the lives of Ruiz and Montez, on their engaging to aid in 
steering the schooner for Africa, or to a place were negro slavery 
did not exist. The negroes were, however, in this deceived, and 
the vessel steered for the United States, where she arrived off 
Long Island on the 26th of August, and anchored within half a 
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mile of the shore. In this condition she was discovered by the 
United States brig Washington, Lieut. Gedney. With assistance of 
his officers and crew, he took possession of her and of the negroes, 
and brought them into the district of Connecticut, and there libel- 
led vessel, cargo, and negroes for salvage. The Spanish ownere 
of part of the cargo filed their claim to it, and denied salvage. The 
District Court decreed it to Lieut. Gedney, his officers and crew, 
to the amount of one-third of the value of the vessel and cargo, 
rejecting it for the negroes; and the owners of the cargo appealed 
to the Circuit Court. That Court affirmed pro forma the decree, 
and the case was brought to the Supreme Court of the United 
States. There were many other questions, growing out of facts 
which I have not stated, because they have no bearing upon the 
one I am considering. It will be seen that, as far as that question 
is involved, the case is directly in point. The property saved, 
vessel and cargo, were foreign, and the salvors a portion of the 
naval marine of the United States, on board a public vessel of the 
United States. It was even stronger in this, that there the United 
States themselves intervened, maintaining that it was their duty, 
under thé treaty with Spain of the 27th October, 1795, as con- 
tinued in 1819 and 1821, to have the property delivered entire to 
the Spanish owners, without any abatement for salvage, or any 
other claim. 

The then Attorney General, Mr. Gilpin, concludes his opening 
argument by saying that “the Court below has erred, because it 
had not decreed any part of the property to be delivered entire, 
&c. From the vessel and cargo it has deducted the salvage, 
diminishing them by that amount.” But neither in the Court 
above nor below was the title to salvage contested, except upon 
the ground of the supposed treaty obligation to restore Spanish 
property in the condition in which this was found. It was not 
pretended that any objection to it existed in the public character 
of the salvors or of their vessel. In giving the opinion of the 
Supreme Court, Mr. Justice Story says: “No question has been 
here made as to the proprietary interests in the vessel and cargo. 
It is admitted that they belong to Spanish subjects, and that they 
ought to be restored. The only point on this head is, whether 
the restitution ought to be on the payment of salvage or not.” (15 
Peters, 592.) And, after examining the other questions which the 
case presented, he concludes the point of salvage in these words: 
“As to the claim of Lieut. Gedney for his salvage service, it is 
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understood that the United States do not now desire to interpose 
any obstacle to the allowance of it, if it is deemed reasonable by 
the Court. It was highly meritorious and useful service to the 
proprietors of the ship and cargo, and such as, by the general prin- 
ciples of maritime law, is always deemed a just foundation for 
salvage. The rate allowed by the Court, (being, as stated, one- 
third the value,) does not seem to us to have been beyond the 
exercise of a sound discretion, under the very peculiar and embar- 
rassing circumstances of the case.” And the decree as to that 
was accordingly affirmed. This must be held to be conclusive 
upon the proposition. The point was distinctly made, and dis- 
tinctly decided. It is not, therefore, with us an open question, 
nor indeed, upon the pretensions upon which I understand it to be 
resisted in the case of Commander Carpender, (the public char- 
acter of the salvors,) was it, in England or the United States, ever 
doubted. In the case of the Amistad that character existed, as 
also the foreign ownership of the saved property; and it was in 
relation to service so rendered, to property so owned, that the 
Court said that it was “such as by the general principles of maritime 
law is always deemed a just foundation for salvage.” : 

The doctrine upon the subject is therefore obviously the same 
with us as in England, or, to use the language of Story, in his 
edition of Abbot on Shipping, page 397, No. 1, “‘the general prin- 
ciples as to the allowance of salvage, are the same in American 
as in English jurisprudence.” 

The only point, therefore, that could possibly arise in the pres- 
ent case is, whether we have a different rule in regard to the 
salvage of French property. I can find none stated or intimated 
any where. The rule I hold, then, to be universal in the United 
States, that salvage service rendered by the naval marine of the 
United States is to be compensated in like manner as that ren- 
dered by the private marine. 

And this brings me to inquire, secondly, how should the rule be 
upon principle ? 

That the public policy of all nations should encourage a service 
of this description, is manifest. Safety of life and property 
demands it, and the experience of the commercial world recom- 
mends it to universal adoption. It is the end to be attained which 
entitles it to and secures to it public favor, irrespective of the 
character of the means by which it is accomplished. The former 
addresses itself with persuasive influence to all. That end, as 




















330 The Question of Salvage—Attorney General's Opinion. ‘ 


life and property are dear, is, if possible, to be secured, and all 
fair and lawful means to effect it are consequently to be encour- 
aged. Why, then, is it that the officers of public armed vessels 
are not to have the same incentive to exertions necessary to the 
end with others? Are they under any other special obligation to 
do such deeds of kindness and humanity? The officer and the 
citizen are alike impelled to such service by general considerations 
of social duty. But the law has deemed it wise to add to the 
incentive of mere duty that of pecuniary reward. The service is 
often attended with great peril, and the experience of the world 
has proved that it should be stimulated by the prospect of pecu- 
niary compensation. In the language of Sir William Scott, in 
the case of the Louisa Dodson, 318, “and, though it is certainly 
the duty of the King’s ships to afford assistance to all his Majesty’s 
subjects, whom they may meet with in distress, yet I do not know 
that it is incumbent upon them, at the hazard perhaps of their 
lives, and without any prospect of reward, to take charge of a ship 
in a sinking state. Any hesitation in affording assistance, might 
be of dangerous consequence to the property of persons so cir- 
cumstanced, and it is therefore proper, for the encouragement of 
prompt and signal exertions on the part of the King’s officers and 
men, to hold out to them the prospect of reward.” 

The whole doctrine rests, in truth, upon an enlarged policy, and 
from its very nature must be irrespective of the private or public 
characters of the salvors. In the words of Chief Justice Marshall, 
in the case of Mason et al v. Ship Blaireau, 2 Cranch 240—a French 
vessel, by-the-by, rescued from danger by the claimants of sal- 
vage—‘the allowance of a very ample compensation for these 
services (one very much exceeding the mere risk encountered and 
labor employed in assisting them,) is intended as an inducement 
to render them, which is for the public interests and for the gen- 
eral interests of humanity to hold forth to those who navigate the 
ocean.” 

If such considerations be well founded——and who can doubt it? 
—it might prove a perilous experiment for France to adopt the 
rule, and obtain its recognition by the other nations of the world, 
that no salvage shall be allowed those who might rescue French 
life and property upon the ocean from impending destruction. 

There is, however, no such rule now existing, and I am, there- 
fore, very clear in the opinion that the case before me was one of 
salvage. I have the honor to be, &c. REVERDY JOHNSON. 

Hon. Joun M. Crayton, Secretary of State. 
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LAW REFORM IN NEW YORK—REPORT. 
{ We publish this Report as one of great public interest, and annex some specimens 
of the Code. Eb.] 
REPORT. 


To the Legislature of the State of New York: 


The Commissioners on Practice and Pleadings have the honor 
to submit herewith, their complete Report of a Cope or Civit Pro- 
CEDURE. 

This Code is intended to embody the whole law of the State, 
concerning judicial remedies in civil cases, and to supersede the 
third part of the Revised Statutes, a portion of the first and second, 
a large number of subsequent Statutes, and all of the Common 
law, on the subject of civil remedies. 

Having entered upon the duties of their commission, with an 
earnest conviction that the time had arrived when great changes 
in judicial procedure ought to be made; charged by the Constitu- 
tion and the Statute, under which they were appointed, with an 
entire revision of the existing system; and specially enjoined to 
make changes which struck at its foundation, it can excite no 
surprise that the reforms they have proposed are comprehensive 
and fundamental. In bringing their labors to a conclusion, it is 
their highest hope, that the favorable opinions which have encour- 
aged them so far, may not be forfeited upon maturer experience. 

It was a question with the Commissioners of some embarrass- 
ment, how far it was wise to go into details. There were two 
opposite difficulties to be avoided; on one hand was the danger, 
by provisions too general, of leaving a wide space for judicial 
discretion; on the other, equal danger, by going into minute 
details, of making the practice inflexible and intricate, increasing 
the risks of mischance, and leaving unprovided for whatever par- 
ticulars were unforseen. Whether they have succeeded in finding, 
what they desired, a middle path between a judicial discretion, 
too wide for safety on the one. hand, and too narrow for conve- 
nience on the other, can only be known by the result. 

It is impossible within the compass of this communication, to 
give any other than the most general account of the Code, as it is 
now presented. It is divided into four parts. The first relates to 
the Courts of justice, their organization and jurisdiction, and the 
functions and duties of all judicial and ministerial officers, con- 
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nected with them. The second embraces the subject of civil 

actions, with all their incidents; the third relates to special pro- 

ceedings ; and the fourth to evidence. 

The essential features of the original Code remain of course 
unchanged by the present report. Every day's experience adds 
new testimony to the soundness of its theory, and to the beneficial 
effects of its reduction to practice. The system which it traced 
out, and which is now filled up, will, it is hoped and believed, 
remain the settled policy of the State, for it is founded upon just 
and immutable principles. 

In completing the system, and adapting to each other the parts 
already enacted, and those which are now for the first time sub- 
mitted, changes of minor details were of course necessary; the 
addition of new provisions affected to some degree the previous 

| ones; and the frequent references to the old law, which the exist- 
i ing Code contains, are in the present report generally omitted as 
unnecessary, because it is proposed that the old shall be super- 
seded. With these exceptions, and a few other changes in details, 
which experience has shown to be desirable, such as a modifica- 
tion of the reply in pleading, and a reduction of costs in certain 
, cases, the present complete report will be found not to depart, in 
| any essential respect, from that which was enacted as a part of 
the system. 

The purpose of the constitutional provision and of the Statute 
under which this Code is prepared, was to make legal proceedings 
more intelligible, more certain, more speedy, and less expensive. 
Heretofore, the records of the Courts have been sealed books to 
the mass of the people. Though concerned in them as suitors, 
and participating in them as Jurors, they were repulsed by strange 
forms and technical language. If the law could have been 
administered with absolute certainty, without delay, and withont 
expense, yet if it had been unintelligible to them, it would not 
have been satisfactory. In a country where the people are sov- 
ereign, where they elect all officers, even the Judges themselves, 

where education is nearly universal, it was not long possible to 
keep the practice of the Courts enveloped in mystery. 

The Commissioners have .never lost sight of these considera- 
tions. In aiming at directness and efficiency, they have aimed 
also at diffusing a knowledge of legal proceedings; and there is, 
they trust, nothing in this Code, which any person of ordinary 
intelligence and education cannot understand. And although the 
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law of right is a vast science, the accumulation of numerous 
countries and ages, which it requires study and patience to learn, 
yet it is believed, that the practice of the Courts is here set forth 
in such a manner, that no person need have occasion to witness 
a legal proceeding, read a pleading, or render a verdict, the mean- 
ing of which he does not comprehend. 

That the expense of legal proceedings has been greatly dimin- 
ished by the existing Code, is generally admitted; it will be dimin- 
ished still more by the present. That certainty is promoted by 
the abolition of needless distinctions, the disuse of technical forms, 
and a free use of the power of amending errors and defects, and 
despatch by frequent Courts, and the directness and simplicity of 
their operations, should seem to be unquestionable. 

That there are great delays in some of the districts, is too evi- 
dent; but they arise from the accumulation of business, devolved 
upon the new Courts by the old Supreme Court and Court of 
Chancery, and also from the habits of business in some of the 
Courts. If the old cases were now disposed of, the Commis- 
sioners are persuaded, that, under proper regulations for the 
despatch of business, no Court need ever adjourn, until it had dis- 
posed of all the cases upon the calendar. Indeed it ought to be 
held a cardinal rule, that, at each session of a Court, every case 
ready for its action should be acted upon; and if that does not 
happen, there is a defect somewhere, which requires the imme- 
diate interposition of the government. 

Under any system, from which the trial by Jury is inseparable, 
as it is in ours, there must be some delay. Juries cannot be 
assembled for particular cases as they arise; they must be drawn 
periodically, and in large or thinly populated countries, at consid- 
erable intervals. So much the more reason is there, that when 
the Court does meet, and the Jury are called together from differ- 
ent parts of the county, all the business waiting for them should 
be dispatched. fp 

The Commissioners have inserted in their report, for the pur- 
pose of carrying out this principle, a provision requiring the Judges 
of the Supreme Court in any district, whenever a Court adjourns 
leaving business undone, to request the Governor to assign other 
Judges for it, and giving power to him to appoint extraordinary 
terms and circuits, as well as to assign Judges to hold them. It 
is quite certain, that the present delays in certain districts ought 
not to be longer endured. Should these provisions, for any cause, 
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fail of securing the end in view, after the lapse of a suitable time, 
the Commissioners recommend that the Legislature appoint a 
Committee to investigate the cause of delays, particularly in the 
first district. 

Among other provisions of the Code, will be found a chapter 
designed to furnish a summary remedy in a certain class of con- 
tracts, where the defendant has liquidated the demand, and given 
an unconditional promise to pay it, or where it has been already 
settled by a judgment in a sister State. Thus upon a bond, prom- 
issory note, bill of exchange, or judgment of another State, the 
plaintiff may give notice, with his complaint, of application for 
judgment to a Judge out of Court, at any time not less than forty- 
eight hours afterward, and if a sufficient answer be not then 
made, summary judgment must be given, and even if an answer 
be made, the plaintiff, on indemnifying the defendant, may have 
an attachment to secure his debt. So, upon a mortgage, there is 
ie provided a summary foreclosure, without action, more compre- 
hensive and safe than the present proceeding by advertisement, 
and at small expense. Provisions are inserted, for the purpose of 
| applying a remedy to the abuses in assessments, so far as can be 
done by the action of the Courts. There are also chapters, for 
the discharge of insolvents in certain cases, and for a compulsory 
cession of their property, for the payment of their debts. 

By means of the Courts of Conciliation, for which, in accord- 
ance with the Constitution, provision has been made, many of the 
actions now brought for slander, assault, and others of the like 
kind, may be avoided, and by extending the inducements to a 
compromise during a litigation, actions commenced may often be 
settled before a trial. Thus it is to be hoped, there will be fewer 
| cases requiring the decision of the Courts, and not more than they 
' can readily dispatch, as fast as they are brought before them. 
Upon the subject of evidence, the change of the name of the 
» writ of habeas corpus, and the organization and functions of the 

~ Courts of Conciliation, as reported, one of the Commissioners (Mr. 

Graham.) dissents; a dissent which his colleagues regret, but to 
tt which their views of their duty will not permit them to yield. 

a If the time given to the Commissioners, for the completion of 
\ | their work, had permitted it, they would have introduced more 
detailed provisions for certain proceedings in Surrogates’ Courts, 
and would also have prepared a book of forms to accompany the 
Code 
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The Commissioners are constrained to bespeak beforehand the s 
indulgence of the Legislature and the people, for the errors and 
imperfections which will doubtless be discovered in their work. 
When it is considered that the two Codes of Procedure, civil and ) 
criminal, cover the whole ground of remedial law, and are intended i) 
to dispense with all previous Statute and Common law in that Bi 
department, that they together constitute an entire Code of Rem- Bi 
edies, the complement of the Code of Rights, and designed in 
connection with it to unite, as the Constitution contemplates, in 
‘‘a written and systematic Code, the whole body of the law of this 
State,” the magnitude and difficulty of the work, and the need of 
the amplest indulgence towards its authors, will be admitted. 

In laying down, at last, the great trust with which they have 
been clothed, the Commissioners take this occasion to make their 
most grateful acknowledgments to the people of the State for that 
generous confidence and support which could alone have sus- 
tained them. 

All which is respectfully submitted. 
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ARPHAXED LOOMIS, 
DAVID GRAHAM, 
DAVID DUDLEY FIELD. 


Albany, December 31, 1849. 


SELECTIONS FROM THE NEW YORK CODE. x 


DUTIES OF ATTORNEYS. 


[FROM THE NEW YORK CODE. ] % 


§511 declares the duty of an attorney and counsellor to be— 

1. To support the Constitution and Laws of the United States, “Gage 
and of this State ; Be 

2. To maintain the respect due to the Courts of justice and 





judicial officers ; a 
3. To counsel or maintain such actions, proceedings, or defen- eh 
ces, only, as appear to him legal and just, except the defence of a ae 
person charged with a public offence ; v BS 
4. Toemploy, for the purpose of maintaining the causes confided _ = 
to him, such means only as are consistent with truth, and never a 3 


to seek to mislead the Judges by any artifice or false statement of 
fact or law; 

5. To maintain inviolate the confidence, and, at every peril to 
himself, to preserve the secrets, of his clients ; . 

6. To abstain from all offensive personality, and to advance no 
fact prejudicial to the honor or reputation of a party or witness, 
unless required by the justice of the cause with which he is BS 
charged ; | 3 
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7. Not to encourage either the commencement or the continu- 
ance of an action or proceeding, from any motive of passion or 
interest; and 

8. Never to reject, for any consideration personal to himself, 
the cause of the defenceless or the oppressed. 


In regard to the above, the Commissioners say : 


The provisions of this section are taken substantially from the 
oath, prescribed to advocates by the laws of Geneva. That oath 
is as follows: “I swear before God, 

To be faithful to the Republic and the Canton of Geneva; 

Never to depart from the respect due to the tribunals and 
authorities ; 

Never to counsel or maintain a cause, which does not appear 
to be. just or equitable, unless it be the defence of an accused 
person ; 

Never to employ knowingly, for the purpose of maintaining the 
causes confided to me, any means contrary to truth, and never to 
seek to mislead the judges by any artifice or false statement of 
fact or law; 

To abstain from all offensive personality, and to advance no 
fact contrary to the honor or reputation of the parties, if it be not 
indispensable to the cause with which I may he charged ; 

Not to encourage either the commencement or the continuance 
of a suit from any motive of passion or interest ; 

Not to reject, for any considerations personal to myself, the 
cause of the weak, the stranger, or the oppressed.” 


SEDUCTION. 


[ rROM THE NEW YORK CODE. ] 


§604. An unmarried female may prosecute, as plaintiff, an 
action for her own seduction, and may recover therein such dam- 
ages as shall be assessed in her favor. 


The purpose of this section and the next is to wipe away from 
our law a reproach, to which it has long been subject, that of 
giving no adequate remedy for one of the greatest offences against 
society, which a man can commit, that of seduction. At present 

he law gives only an action to the parent, or to one who stands 

th his reJation, founded upon the notion that he has suffered a 
pecuniary injury by the loss of service of the person seduced. 
Now the seduction of a woman, by which is meant inducing her, 
by persuasion, threats, or fraud, to consent to the sacrifice of her 
virtue, is an injury to herself and to her relations, of the gravest 
character. For this injury, the law should provide a remedy, not 
by means of a fiction, but open and direct, in favor of the person 
injured. | 

"The objection that will be made to an action by the woman, is 
that she has consented to the act. That however does not seem 
to us an answer, for two reasons. First, there are many other 
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cases, where the law does now give an action for an injury toa 
party consenting; as, for example, in the case of property obtained 
by false representation or other fraud, money lost upon stocks, at 
play, or borrowed upon usury. Secondly, the woman and her 
seducer do not stand upon equal grounds; she is the weaker party, 
and the victim of his arts. 


SUMMARY JUDGMENTS. 


[ FROM THE NEW YORK CODE. } 


§ 1372. The summary proceeding provided for in this chapter 
may be taken for a sum of money actually due, upon a contract 
hereafter made, in the following cases: 


1. Upon a bond conditioned for the payment of money only, 
against the obligor, and in favor of the obligee. 

2. Upon a negotiable promissory note, against the maker, 
endorser, or guarantor, and in favor of the holder, who has received 
the same in good faith before maturity, for a valuable considera- 
tion, and without notice of any defence. 

3. Upon a negotiable draft or bill of exchange, against the 
drawer, endorser, acceptor, or guarantor, and in favor of the 
holder, who has received the same in good faith, before maturity, 
for a valuable consideration, and without notice of any defence. 

4. Upon a judgment of a sister State, against the judgment 
debtor, and in favor of the judgment creditor. 


COURTS OF CONCILIATION. 


[PROM THE NEW YORK CODE. ] 


§ 1523. A Court of Conciliation is held in each of the counties 
of this State. In the city and county of New York, it is held by 
the City Judge of the city of New York; in every other county it 
is held by the County Judge. 

§1524. The Court may be held on any judicial day, wherever 
in his county the Judge may happen to be. 

§ 1525. Any person, claiming to have a cause of action against 
another, in any of the cases mentioned in section 1527, may serve 
on him a written notice, mentioning the alleged cause of action, 
and requiring him to appear in relation thereto, before the Court 
of Conciliation of the county where the notice is served, at a spe- 
cified time, not less than five days from the time of service. 

§ 1526. Such notice must be served in the manner prescribed 
for a summons, in a civil action. 

§1527. The causes of action, of which this Court has cogni- 
zance, are libel, slander, malicious prosecution, breach of promise 
of marriage, assault, battery, false imprisonment, and personal 
violence of any kind. 

§1528. At the time specified in the notice, or at such other time 
as the hearing may be adjourned to by the Court, the parties 
appearing must be received by the Judge, apart from all other 
persons, except as is provided in section 1537, and thereupon it is 
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the duty of the Judge to hear the allegations and explanations of 
the parties, to inform them of their respective rights, and to endea- 
vor to reconcile their differences. 

§ 1529. Parties may voluntarily appear before the Court, with- 
out notice, and such appearance is as effectual as if notice had 
been previously served. 

§ 1530. If a reconciliation be had, a memorandum thereof, stat- 
ing the nature of the controversy or alleged cause of action, the 
appearance of the parties, and the fact of the reconciliation, with- 
out specifying the terms thereof, unless it be agreed by the parties 
to specify them, must be entered in a book of records, to be kept 
by the Judge, and such entry must be signed by the respective 
parties. The reconciliation thus effected, shall be the final deter- 
mination of the matter in controversy. 

§ 1531. If the parties agree to a judgment in favor of one against 
the other, in settlement of their differences, the Judge may make, 
at the foot of the entry of reconciliation, a memorandum, stating 
the judgment agreed upon. A transcript of such memorandum, 
certified by the Judge, may be filed in the office of the County 
Clerk, and shall thereupon have the same effect, and may be 
enforced in the same manner, as the judgment of a County Court. 

§ 1532. If, instead of a reconciliation, the terms of which are 
settled between the parties, they voluntarily submit their matters 
in difference to the Court, and agree to abide the judgment, or 
assent thereto, in the presence of the Court, such submission and 
agreement, or assent, must be entered in the book of records, and 
signed by the respective parties; and thereupon the judgment of 
the Court, made pursuant to the submission, shall have the same 
effect, and may be enforced in the same manner, as the judgment 
mentioned in section 1531. 

Conformable to the provision of the Constitution, which is in 
these words: “ Tribunals of conciliation may be established, with 
such powers and duties as may be prescribed by law, but such 
tribunals shall have no power to render judgment, to be obligatory 
on the parties, except they voluntarily submit their matters in 
difference, and agree to abide the judgment or assent thereto, in 
the presence of such tribunal, in such cases as shall be prescribed 


by law.” 
EVIDENCE. 


| FROM THE NEW YORK CODE. ] 


§1708. All persons, without exception, otherwise than as spe- 
cified in the next two sections, who, having organs of sense, can 
perceive, and perceiving can make known their perceptions to 
others, may be witnesses. Therefore neither parties, nor other 
persons who have an interest in the event of an action or pro- 
ceeding, are excluded; nor those who have been convicted of 
crime ; nor persons on account of their opinion on matters of reli- 
gious belief: although in every case the credibility of the witness 
may be drawn in question, as provided in section 1680. 
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ATTACHMENTS IN VACATION TO ENFORCE INJUNCTIONS. 


A question lately arose, whether a President Judge, in vacation, 
could attach the defendant to compel obedience to am injunction. 
Counsel, looking at it in different lights, came to opposite conclu- 
sions. An examination of our Statutes will, I think, readily settle 
the controversy. 

By section xtvut. of the act directing the mode of proceeding in 
Chancery, ( Swan’s Stat. 712, §45,) “if the person against whom 
an injunction to stay waste shall be allowed, after the service and 
notice thereof, shall do, commit, consent, direct, or suffer to be 
done, or committed any waste or destruction of, or upon the prem- 
ises, contrary to the injunction, the Court, or any Judge of the 
Supreme Court, or President Judge of the Court of Common Pleas, 
in the recess of the Courts, on motion and affidavit, may award 
an attachment for contempt, to be issued against the person 
charged with disobedience to, and a breach of the injunction.” 
By section xuix., “the Court or Judge as aforesaid” may fine the 
defendant and compel restitution, or, in default of it, commit him 
to close custody. 

These two sections give full power to the Judges named, in 
vacation, to attach the defendant for contempt, where the injunc- 
tion is to stay waste. By the third section of the act of March 12, 
1845, (O. L. xim., 125,) the provisions of these two sections are 
extended to all injunctions. A Judge has, therefore, the same 
power to punish, by attachment, the commission of any act, done 
in violation of any other injunction, as he has in the case of the 
commission of waste. I say, “to punish the commission of any 
act done in violation of the injunction;” for the law has made 
this distinction : 

If the injunction forbid a thing to be done, and the defendant, 
in violation of the injunction, commits the forbidden act, then the 
Judge may, in vacation, commit him. 

But if the breach of the injunction consist in the neglect or refusal 
of the person enjoined to perform an act required to be done, then 
the Court alone, and not the Judge, has power to fine, or commit, 
the defendant. No provision is made to enforce, in vacation, such 
an injunction. 

In drawing this distinction from the Statute, it is assumed that 
the insertion of the word “no,” in the fourth line of §3, O. L. 
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xLin., 125, is a manifest clerical error, which will not affect the 
construction of the law; and that a Court would construe the sen- 
tence as if it read, “ And in case,” &c. For though, as Lord Holt 
says, “an act of Parliament may do things that look pretty odd,” (12 
Mod. 687,) it can hardly be susposed that the Legislature ventured 
on the absurdity of declaring that the neglect or refusal of a person 
enjoined to perform an act required to be done by the injunction, 
should not be a breach of the injunction; and yet, in the same sen- 
tence, authorize a Court to commit the person to close custody, 
until the act shall be fully complied with. M. E. C. 
Dayton, Ohio. 


CIRCUIT COURT OF NEW YORK. 


BEFORE JUDGE M’COUN. 


Francis Huser v. Nicnoutas De Hart. 


RAILROAD CONDUCTOR—EJECTION OF PASSENGER—DAMAGES. 


To recover of one of the conductors of the New Jersey Railroad 
Company, damages for injury arising from plaintiff being forced 
from one of the cars and his leg broken, by which he has become 
permanently injured—already referred to. 

This case was summed up on Saturday by Mr. Brapy for the 
defendant, and Mr. J. Van Buren for plaintiff. The plaintiff 
bought tickets at Elizabethtown for himself and friend (Joseph 
Schaiack) to come to New York, and took the New Brunswick 
train as it came along. The conductor of that train collected 
their tickets and gave them checks. They stood on the platform, 
having a dog with them—the dog jumped off, and when the train 
stopped before getting to Newark, they also got off, with a view 
to recover the dog, and the train started and left them. In the 
evening they took the Philadelphia train, of which Mr. De Hart 
was conductor, as it came along, and offered Mr. De H. the checks 
they had received, which he refused, and told them they must pay 


the fare, which was 50 cents for the two. He then proceeded 


collecting tickets from the other passengers, and while doing so 
apprised the brakeman and baggage master he might want them 
to turn out two Germans. On coming back to where Huber and 
his friend sat, the former reiterated that he ought to take the 
checks. Mr. De H. then rang the bell and stopped the cars. 
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Three men came to his assistance, and they forced the two from 
the car, Huber being thrown on the ground and his leg broken, 
when the car almost immediately started, he crying out bitterly 
that he was hurt, and left him. Schaiack and Huber both testified 
that, previous to Mr. De Hart and his men seizing them, they 
offered to pay, and took out the money, but Mr. De H. refused, 
because they had not done so before, and caused them to be turned 
out. It was denied that the money was offered, but the testi- 
mony, it was contended, was vague on that point, while that of 
plaintiff was positive. It was also denied that the plaintiff’s leg 
was broken by the fault of Mr. De H. or his men. 


THE JUDGE’S CHARGE. 


Judge McCoun, after stating that plaintiff and his friend, in 
November, 1847, purchased tickets at Elizabethtown, to come to 
New York, proceeded to lay down the law which governs cases 
of this kind. The tickets when thus bought became a matter of 
contract, and the Company were bound to carry them to their 
place of destination according to the tickets. Having these tick- 
ets, they had a right to take their passage in any train belonging 
to that Company that happened to come along. They were not 
confined to the next train that happened to pass. They might 
have waited till the evening train, unless the tickets expressly 
stated the train in which they must come. These men, having 
the tickets, took their seats in the New Brunswick train, as it 
passed, and thereby elected to take their transit in that train, sur- 

rendered their tickets and took checks. According to the regula- 
tion of the Company, these checks are not to serve the purpose, 
except in the particular train and with the conductor who issued 
them. The Company have a right to make such a regulation, 
and great confusion would ensue, perhaps, without it. Having 
elected to take that train, they had no right to claim passage with 
the same checks from any other. Having got out and that train 
going away and leaving them, they took their seats in the evening 
in the Philadelphia train. They had arighttodo so. They were 
not intruders or trespassers there, or in a situation which would 
authorize the conductor to turn them out. The fact that they 
were not in possession of tickets for that particular train was not 
enough. A Railroad Company has no right to make a regulation 
by which passengers shall be compelled to purchase tickets before 
entering the cars; it might often happen that a passenger coming 
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up late, in attempting to do so would lose his passage—it is only 
necessary that he should be prepared with the means and pay the 
conductor the ordinary fare when it is demanded of him. If a 
passenger refuses to pay the conductor, he is justified in stopping 
the train and putting him out, no matter where it may be. Were 
it not so, great imposition would probably oftentimes take place. 
The plaintiff and his friend, in the present case, had done nothing, 
were not disorderly or boisterous, which authorized the conductor 
to turn them out, unless they refused to pay their fare. If they 
offered to pay even after the cars had been stopped, and the con- 
ductor understood it, he committed a trespass in turning them out, 
and is liable in this suit. 

But even if they refused to pay the fare, and the conductor was 
authorized to put them out, the Jury must then inquire as to the 
manner in which they were put out. A conductor is right, prob- 
ably, in calling men to his assistance, and it is proper that he 
should do so, perhaps, as it may serve to show to the party about 
to be ejected that it would be vain to resist, but he has no right to 
use any more force than is necessary to put the party out. If he 
goes beyond that, he is liable for all the damage that may ensue. 
The Jury, in this case, then will weigh, lst, whether the plaintiff 
refused to pay, and the defendant. was authorized to turn him out ; 
and, 2d, whether more force was used for that purpose than was 
necessary. If they conclude that the defendant is liable, then 
they have a right to give damages to the plaintiff, compensating 
him if they see fit for the injury he has sustained, &c. 

Verdict, $5,000. 





IMPORTANT TO STEAMBOATS. 


Case or Municipatitry No. 1 v. Tue Sreamsoat Natcuez No. 2. 


The municipality sued the steamboat Natchez No. 2 for wharf- 
age, which was resisted by the boat upon the grounds that the 
wharf was out of repair, and the gangway of the boat blocked up 
by freight landed from other steamers. The case was tried yes- 
terday before Judge Srrawsriwce. It was proved by the boat that 
she was compelled to build a staging across a broken place in the 
wharf, which on both sides of her was encumbered with freight, 
and was delayed and otherwise inconvenienced in discharging and 
receiving her freight. Judgment for the boat. C. Moret appeared 
for the municipality, and J. L. Maruewson for the Natchez.—New 
Orleans Picayune, 2d. 
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Votes of Recent Derisions. 


English Chancery, April, 1849. Sismey v. Eley. 
[18 Law J. Rep. n. s. Chy. 350.) 


DEED—IMMORAL CONSIDERATION——-DEMURRER. 

To a bill filed to set aside a deed alleged by the plaintiff to have been executed for an 
immoral consideration, and in expectation of future illegal cohabitation, a demurrer was 
put in on the ground that the plaintiff being a party to the immorality could not claim 
relief, when that relief was founded on his own turpitude. Held, that as no immoral 
cohabitation had, in fact, taken place in pursuance of the alleged expectation, the 
demurrer must be overruled. 


English Chancery, May, 1849. Follett v. Jefferys. 
[18 Law J. Rep. n. s. Chy. 389.] 


EVIDENCE—CONFIDENTIAL COMMUNICATIONS—CASES AND OPINIONS—-LETTERS 
TO A SOLICITOR. 

A bill was filed to impeach a deed, on the ground of fraud, and the production of 
cases and opinions and confidential letters by the solicitor relating to the execution of 
the deed was required. The defendants, who claimed under the deed, alleged that these 
documents had reference to the proceedings in the suit, and were privileged. Held, 
that the documents must be produced. 


English Chancery, May, 1849. Wrigley v. Swainson. Swainson v. 
Wrigley. [18 Law J. Rep. n. s. Chy. 396.] 


MARRIAGE SETTLEMENT——FRAUD ON MARITAL RIGHTS. 

In March, Mr. W. was engaged to be married to Miss J. In July, Miss J. settled 
her property on herself and her relations, no benefit being given to Mr.W. In August, 
they were married. Three years afterwards Mr. W. filed a bill to upset the settlement, 
on the ground of its having been a fraud on his marital rights. Evidence was given on 
the part of the defendants that Mr. W. had, before the marriage, reason to believe that 
a settlement was intended, and had been made. Held, that the plaiutiff was not entitled 


to any relief. 
English Chancery, June, 1849. May v. Grave. 
[18 Law J. Rep. n. s. Chy. 401.] 


WILL—CONSTRUCTION—-READY MONEY——MONEY IN THE FUNDS——UNRECEIVED 
DIVIDENDS ON STOCK. 

A testator bequeathed to A. all and singular his ready money, money in the funds, 
furniture, &c., and all other of his property in and about his house, except securities 
for money. He then gave the rest and residue of his estate on the trusts therein men- 
tioned. The testator at his death was entitled to dividends on stock in the 31. per cent. 
reduced annuities, and the 3141. per cent. annuities belonging to him, which had accrued 
due during his life, but had not been received by him. Held, that such dividends did 
not pass under the words “ready money”? or “ money in the funds.”’ 
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English Chancery, July, 1849. Benyon v. Nettlefold. 
[18 Law J. Rep. n. s. Chy. 445.] 


DEED—IMMORAL CONSIDERATION—BILL OF DISCOVERY IN AID OF A PLEA TO 
AN ACTION—DEMURRER. 

The plaintiff executed a deed, by which he covenanted to pay an annuity to trustees 
for the benefit of a lady. One of the trustees brought an action for the arrears of the 
annuity. The plaintiff pleaded to the action that the consideration for the deed was a 
prospective immoral cohabitation subsequently had, and filed this bill for discovery in 
aid of this defence. Demurrer, for want of equity, allowed on the ground that the 
plaintiff having participated in the evil which the deed was intended to produce, this 
Court would not compel a discovery which might tend to show that the plea at law 
was good. 

English Chancery, June, 1849. In re Ravenscroft. 
[18 Law J. Rep. n. s. Chy. 501.] 
WILL—CANCELLATION, 

A testator gave his residuary estate in certain portions between his two grand-daugh- 
ters and his four grandsons. He afterwards drew a line through the material parts of 
the bequest, and by a marginal note stated that one grandson being dead and the other 
three being provided for, he intended to bequeath £1,000 to each of his grandsons, and 
the residue between his two grand-daughters. Held, that the first bequest was can- 

celled, and that the grand-daughters were entitled to ~ whole fund, subject to the 
three legacies of £1,000. 


Queen’s Bench, June, 1849. Gardener v. Slade and Wife. 

[18 Law J. Rep. n. s. Q. B. 334.] 
SLANDER—PRIVILEGED COMMUNICATION——-MASTER AND SERVANT— 
CHARACTER. 

The plaintiff, a domestic servant, was engaged by A., on a character given by the 
defendant; a short time afterwards the defendant having reason to believe that the 
character was undeserved, wrote to A. a letter containing an allusion to the plaintiff 
and to her having been deceived. A. accordingly called on the defendant, and made 
more inquiries about the plaintiff ’s character, in answer to which the defendant imputed 
dishonesty to the plaintiff. Held, that the whole of the communications were priv- 
ileged, and that no action could be maintained; and that the defendant was bound, on 
discovering that the character was undeserved, to state that fact to A.; and ‘that he 
stood in the same position as if the statement had been made by him in answer to ques- 
tions asked by A. in the first instance. 


English Common Pleas, June, 1849. Duncan v. Topham. 
[18 Law J. Rep. n. s. C. P. 310.) 
CONTRACT, CONSTRUCTION OF—VARIANCE—WORDS—“‘ DIRECTLY.” 

The contract laid in the declaration was “ five tons of linseed cake to be delivered 
within a reasonable time in that behalf.’’ The contract proved was, ‘I can take five 
tons of linseed cake, but it must be put on board directly.”” Answer, “ I shall ship you 
five tons to-morrow.’ Held, that the proof did not support the declaration. 


English Common Pleas, June, 1849. Thorogood ( administratrix, &c.) 
v. Bryan. [18 Law J. Rep. n. s. C. P. 336.] 


CASE—NEGLIGENCE—-PUBLIC CONVEY ANCE——PASSENGER. 

A passenger in a public conveyance, injured by the negligent management of another 
conveyance, cannot maintain an action against the owner of the latter, if the driver of 
the former, by the exercise of proper care and skill might have avoided the accident 
which caused the injury. 
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New York Superior Court, Dec. 1849. John Florence, Jun., v. 
Stephen Bates. [1 U. S. Law Mag. N. Y. 8S. C. 111.] 


INJUNCTION—-PRACTICE. 

On a motion to show cause why an injunction should not issue, the defendant may 
read in opposition to the motion the affidavits of third persons, although he has put in 
his answer denying the whole merits of the complaint. The answer in such case is 
only used as an affidavit. 

The rule adopted in Maryland, and some other States, that on a motion to dissolve 
an injunction, if the equity of the case made by the bill is not denied, but new matter 
is set up in avoidance which is a complete defence to the action, the Court cannot 
regard such new matter, but must continue the injunction to the hearing, has not been 
adopted in this State. 

- It is also contrary to the practice in England, where a defendant is entitled to a dis- 
solution of the injunction as a matter of course, upon the allowance of a plea to the 
whole bill. The Court will, however, permit the plaintiff to put in affidavits in reply to 


such new matter. 


New York Court of Appeals, January, 1850. David Leavitt, Receiver 
of the North American Trust and Banking Comp’y, v. Blatchford 
and others. [1 U. S. Law Mag. N. Y. C. A. 116.] 


UNAUTHORIZED BANKING. 


Payment of notes issued in violation of the Statute which provides that “no banking 
association shall issue or put in circulation any bill or note of said association, unless 
the same shall be made payable on demand, and without interest,’’ cannot be enforced 
against the bank; such notes are void. And an assignment by the bank of property in 
trust, to secure the payment of such notes, is also void. 


Court of Nist Prius, Philadelphia, January, 1850. Isaac Heston v. 
The Canal Commissioners. [1 U.S. Law Mag. C. N. P. 138.) 


PUBLIC USES. 

An injunction will not be granted against public officers acting under the authority 
of the State, to restrain them from taking private property for a public improvement, 
until suitable compensation shall be made, where a mode is provided by law for the 
assessment of the damages sustained. 


Supreme Court of Indiana, 1849. McFadin v. The State. Error 
to the Posey C. C. [1 U. 8S. Law Mag. S. C. I. 149.] 


OHIO RIVER—JURISDICTION. 

No part of the Ohio River below low water-mark is within the boundary of Posey 
County. The jurisdiction of the Circuit Courts of the State is limited by the bounda- 
ries of the counties in which they are respectively situated. 

The State may possess jurisdiction over territory not erected into acounty, or attached 
to any one existing for judicial purposes. 

Jurisdiction over the rivér opposite a county does not result as an incident to the 
jurisdiction over the land adjoining the stream. 

The cabling of a boat to the shore of a county on said Ohio River, does not so make 
it a part of the shore as to give the County Court jurisdiction over an offence com- 
mitted on said boat while lying out in the stream beyond low water-mark. Reversed. 

A. P. Hovey, for the plaintiff; H. O’Neat, for the State. 
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Supreme Court of Indiana, 1849. The State, ex rel. &c., v. Nelson 
etal. Appeal from the Vanderburgh C. C. 


[1 U. S. Law Mag. S. C. I. 151.] 


SHERIF FS—LIABILITY. 

Perkins, J. Sheriffs and constables are to be held to ordinary diligence in the care 
of property seized by them on execution; but it is not material whether this diligence 
is exercised by them personally, or by others acting under their authority; and they 
may make the execution defendant their agent for the care and safe keeping of the 
property, being responsible for the same degree of diligence in him as is required of 
themselves. 

Where property taken in execution has been lost, or destroyed under such circum- 
stances as will excuse the officer, it is proper for him to make his return accordingly, 
as a reason for not selling the property to make the money. Affirmed. 


United States District Court, Portland, Maine. Skofield, libellant, v. 
Potter, etal. [2 Am. Law J. Rep. n. s. U. 8. D. C. 385.) 


CHARTER PARTY—SEAMAN’S WAGES. 

1. When a vessel is let to the master to be employed by him, and he to pay to the 
owners a certain portion of her earnings, the owners will be liable to the seamen for 
their wages, though by the agreement the master is to have the entire control of the 
vessel—to victual and man, and furnish supplies at his own expense, unless at the time 
of shipping, this contract is made known to them, and they are informed that they are 
to look to the master as the only owner. 

2. The money that is paid over by the master, is paid as freight, and the owners as 
receivers, and having an interest in the freight, are liable to seamen for the wages. 

3. The freight is hypothecated for the wages, and every part of the freight is liable 
for the whole wages. The owners, who have received freight under such a contract 
with the master, are liable for wages to the full amount of the freight in their hands, 
and not merely pro rata in proportion to what they have received. 

4. The merchandise is bound to the ship for the freight, and the freight to the sea- 
men for their wages. 

5. When the owners of the ship are also the owners of the cargo, the cargo owes 
freight to the ship, and this freight is pledged for the wages. 

6. The decision in the case of Poland vy. The Spartan, reviewed and affirmed. 


Supreme Court of Pennsylvania, January, 1850. Jones v. Jones. 
Error to Montgomery County. [2 Am. Law J. n. s. S. C. P. 401. ] 


LEGISLATIVE DIVORCES. 

1. The action of the Legislature in decreeing a divorce is an exercise of Judicial 
power, and not an act of Legislation. 

2. The Constitution forbids the exercise of this power by the Legislature, in cases 
where by law the Courts of the Commonwealth are or may hereafter be empowered to 
decree a divorce. 

3. When a question of property requires a decision upon the constitutionality of a 
Legislative divorce, the majestic impersonation of the sovereign people speaking through 
the Constitution is always present in Court, and must always be heard and obeyed. 

4. When a decree of divorce pronounced by the Legislature omits to specify either 
in the act itself or in the preamble, that the decree was granted for a cause where the 
Court had no power, it is error to refuse to hear evidence tending to show that the 
cause upon which the Legislature acted was one for which the Courts could have 
decreed the divorce. 
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Nineteenth Judicial District of Pennsylvania. Michael Weidman v. 
Jacob Marsh, et al. [2 Am. Law J. Rep.n. s. N. J. D. P. 408.) 
SUNDAY—WILL. 

1. If the making of a will, under no pressure of necessity arising from expected dis- 
solution, be a violation of the law of God or man, the Court will presume, in the absence 
of proof, that such circumstances of necessity existed as to justify the act. 

2. A will made on Sunday, while the testator was in danger of immediate death, or 
entertained a well grounded belief that such danger existed, is valid. 

3. What words in a will are sufficient to give a fee simple. 


Supreme Court of Pennsylvania, May Term, 1849. Commonwealth v. 
Stauffer. [2 Monthly Law Rep. n. s. S. C. P. 503.) 


RESTRAINT OF MARRIAGE. 

Conditions in restraint of marriage are valid in devises of real estate. Testator devi- 
sed his real and personal estate to his wife, provided she remained a widow for life; but 
in case she married again, she was to leave the premises. If she remained a widow for 
life, the testator devised all his property, after her death, to his father and mother, if 
living; if not, to others. The land was sold for payment of debts, and the widow mar- 
ried. The testator’s father died before the marriage of the widow. His mother is 
entitled to recover the surplus proceeds of the real estate. 


Supreme Court of Vermont, February Term, 1849. Executors of 
Hamblin Converse v. Erastus Converse. 


[2 Monthly Law Rep. n. s. 8S. C. V. 516.) 


WILL—IMBECILITY. 

A lower degree of intellect is requisite to make a will than to make a contract. But 
in the former case, something more is required than mere passive memory. There 
must be an active power to collect and retain the elements of the business to be per- 
formed, for a sufficient time to perceive their obvious re‘ation to each other. 


Madison Circuit, New York. Hamilton and Deansville Plank Road 
Company v. Rice. [7 N. Y. Leg. Ob. Rep. M. C. 139.) 


ASSIGNOR OF CHOSE IN ACTION A COMPETENT WITNESS, THOUGH ASSIGNMENT 
MADE TO MAKE HIM A WITNESS. 
An assignor of a thing in action is a competent witness in New York, though it 
appears that the assignment was made for the purpose of making him a witness. 


Supreme Court of Illinois, June, 1849. Benjamin Goddard, et. ux., 
appellants, v. Benjamin F. Hart, et. ux., appellees. 


[2 Am. Law J. Rep. n. s. 8. C. 4. 231.) 


APPEAL FROM STEPHENSON, ILLINOIS. 

On the trial of a joint action of trespass against a husband and wife for an assault, 
the Court admitted evidence of an assault by the husband alone, and refused to instruct 
the jury that the plaintiff could not recover damages for such separate assault. Held, 
that the decisions were clearly erruneous. 
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AWotices of Bem Books. 


Tae Law Srvpenr. The Law Student, or Guides to the Study of the Law in its principles. By 
Joun AnTHon. Rerum cognoscere causas.—Virei.. New York: D. Appleton & Company, 
200 Broadway. Philadelphia: Geo. S. Appleton, 168 Chesnut street. mopccct. 


We have received a copy of this work from the hands of Messrs. H. W. Derby & 
Co., of this city. A more curious production, considering its title, we have not met 
with. It is replete with law and classical learning, and ought to interest and instruct 
not only the student, but the counsellor. It consists of twenty-three theses, of which 
we quote the first and last: 

‘‘Tuesis [. The Counsellor: The honorarium; Professional Distinctions; Universi- 

¢ 9 
“ie XXIII. Physiology of Contracts; Obligation of Trustee; Senatus Con- 
sultum Macedonianum; Sabinians and Proculeians; The followers of Mansfield and 
Kenyon.” 

These will show that it isa singular medley. Yet every subject is practically useful, 
and treated with great learning and ability. We rather guess that its substratum was 
the very elaborate briefs prepared by its distinguished author, from time to time, and 
now first published—as they well deserve. 





Srenck on THE EquiTaBLe JurispicTION or THE CouRT or CnHancery. The Equitable Jurisdic- 
tion of the Court of Chancery, Volume II.; comprising Equitable Estates and Interests, 
their nature, qualities, and incidents; in which is incorporated, so far as relates to those 
subjects, the substance of ‘* Maddock’s Treatise on the Principles and Practice of the High 
Court of Chancery.” By Grorce Spence, Esq., one of her Majesty’s Counsel. Philadelphia: 
Lea & Blanchard. 1850. 


Some three years ago, we had occasivn to notice the first volume of this work. (4 
West. Law Jour. 96.) We then said, “The second volume will treat the subject of 
Chancery jurisdiction practically as it is now exercised; and judging from what we 
have now seen, we should think the wbole work would prove to be by far the most 
learned and elaborate work yet written upon the subject.”” This prediction has been 
fully realized by the appearance of the second volume, laid on our table by Mr. Desilver. 
It contains 998 pages, and seems to exhaust the learning connected with all the subjects 
of which it treats. These sufficiently appear from the title page. The leading cases 
are so fully analyzed, as almost to supersede the necessity of consulting the reports. 





Law Lisrary or New Yorx. Catalogue of the Law Books in the New York State Library, usder 
the divisions of I. Law; II. Statute Law; III. State Papers. December, 1849. Albany: C. 
Van Benthuysen, Printer. 1849. 


We have received a copy of this book from the very accomplished Secretary, T. 
Romeyn Beck, Esq., to whom we return our thanks. We cannot better make known 
its character, than by copying the accompanying “‘ Memoranpum.”? 

‘A few copies of the list of Law Books in the New York State Library have been 
taken, in advance of the publication of the complete catalogue. They are intended for 


the officers of Government, the Regents of the University, and public Law Libraries at 
home and abroad. 
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‘In tendering this volume for acceptance beyond the bounds of the State, it cannot 
be amiss to add, that a leading object with the Trustees has been to accumulate all the 
volumes of American Law Reports, and that they have been so far successful that only 


two or three remain to be procured. 
“The letters C. L. in the catalogue, denote that the books in question formerly 


belonged to the valuable Library of the Court of Chancery of this State. 


“ This copy is intended for the Editor of the Western Law Journal. 
T. Romeyn Beck, Sec’y.”’ 


New Epition or tue Onto Reports. 


We have received from George D. Emerson of Springfield, Ohio, specimen sheets of 
his new edition of the early volumes of the Ohio Reports, a work very much wanted. 
We take the liberty of subjoining extracts from his letter, and commend his enterprise 


to the faverable consideration of the profession. 

‘*T have, with ‘the advice and consent’ of friends who are learned in these matters, 
departed from the typography of the old edition in a few particulars. 

©], All law terms in foreign languages are put in Roman. 

“2. The titles of books are also in Roman. 

«3. The references are all in the body of the matter, and (except where they form a 
complete sentence,) in brackets. 

“| have retained the italics which are merely for emphasis, lest I might interfere with 
the duties of the Judge or the lawyer. The titles of cases are also in italic. 

‘“‘ The references to subsequent decisions upon the points of law involved in each case, 
are placed at the end of the case. 

“It will be printed on a paper better than sample—on a 50 Ibs. 14c., highly calendered 
paper, as good as can be bought.”’ 





Denio’s Reports, Vou. V. Reports of Cases argued and determined in the Supreme Court, and 
Court for the Correction of Errors, of the State of New York. By Hiram Denio, Counsellor 
at Law. Vol. v. Albany: Gould, Banks & Gould, 104 State street. New York: Banks, 
Gould & Co., 144 Nassau street. 1850, 


We have received from the publishers, by the hands of H. W. Derby & Co., this fifth 
und last volume of the series of Reports, coming down to the termination of the old 
regime in New York. This volume is dedicated “'To the surviving Justices of the late 
Supreme Court of Judicature.’ The Reporter thus appropriately begins his dedication: 

“In publishing to the profession and the community, the last of a series of judicial 
determinations, now filling more than seventy volumes, and embracing a period of 
nearly as many years, the reporter feels that this final record may be appropriately dedi- 
cated to the survivors of the race of eminent men whose virtues have adorned the age 
in which they lived, and whose learned labors have shed an imperishable lustre upon 
the judicial history of the State.” 





Barzovur’s Supreme Court Reports, Vou. 1v. Reports of Cases in Law and Equity in the Supreme 
Court of the State of New York. By Onrver L. Barsovur, Counsellor at Law. Vol. IV. 
Albany: Gould, Banks & Gould, 104 State street. New York: Banks, Gould & Co., 144 
Nassau street. 1850. 


We have received from the publishers, by the hands of H. W. Derby & Co., the 
fourth volume of these reports, commencing with the new system of New York Judica- 
ture. We have heretofore had reason to speak in the highest terms of this accomplished 
reporter. The decisions in this volume were chiefly made in 1848. 


Leeat INTELLIGENCER. 


This sheet is published at Philadelphia every Friday, at No. 66 South Sixth street, by 
James J. Rosains, at $2 per annum in advance. 
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Swan’s Onto Practice, Vou. Il. The Practice in Civil Actions and Proceedings at Law in Ohio, 
and Precedents in Pleading, with Practical Notes, together with the forms of Process and 
Clerks’ Entries. By Josern R. Swan, late President of the Twelfth Judicial Circuit. In 
two volumes; Vol. II. Columbus: Published by Isaac N. Whiting. 1850. 


We have received from the publishers, by the hands of H.W. Derby & Co., this 
much wished for book, and when we say it fully meets our expectations, we mean to 
express a very high appreciation of it. Indeed we do not see how any Ohio lawyer, if 
the old forms are to continue, can get along without it. The following extract from 
the publisher’s advertisement, gives a condensed view of the contents: 


“The first volume ended with declaration. The second volume traces Common law 
actions through the pleadings, the proceedings on demurrers, the preparations for trial, 
the incidents of the trial by jury, damages, motions for new trials, bills of exceptions, 
verdicts and judgments, liens and the priorities of liens of judgments and mortgages, 
executions and proceedings therein, appeals, certioraris and writs of error, with the 
usual forms of notices, bonds, affidavits, process, verdicts, judgments, and Clerk’s entries 
and Sheriff’s returns, and deeds in these proceedings. ‘The proceedings in partition, 
replevin, ejectment, arbitration, attachment against non-resident and absconding debt- 
ors, against water craft on habeas corpus, warrant of Attorney, and the forms of peti- 
tions, orders, appraisements, assignment of dower, &c., in proceedings by Executors 
and Administrators on the sale of real estate, is also given; together with a full index of 
both volumes, forming a large super royal 8vo. volume of 800 pages, in fine law bind- 
ing. Price, $9. 


In our notice of the first volume, (2 Western Law Journal, 335,) we said what we 
here repeat of the second volume: 


*] trust that Swan’s Practice will be at once and universally adopted as the manual 
of this State. I say this, not only on account of my own opinion of the merits of the 
work, but because I wish to see something like uniformity in practice and pleading 
throughout the State, which we have never yet had. Of so much importance do I 
regard this latter consideration, that I would almost hazard the remark, that it is not of 
so much consequence what our forms are, as that we all agree to adopt and use them. 
This, however, must be said with the qualification, that the forms agreed upon shall 
not be of the longest; for prolixity in forms of daily use soon swells into an enormous 
evil. But the forms given in this book are net obnoxious to this censure. They are 
made as brief as the authorities will permit. On the whole then, I look upon Judge 
Swan, for this and his other work, but especially for this, as having conferred a great 
and lasting benefit on the profession in Ohio.” 





Cope Reporter Digest. 


The Code Reporter Digest; being a Digest and Index of and to all the reported Deci- 
sions on the Code of Procedure, and Supplementary Act to January,1850. New York: 
Code Reporter Office, 80 Nassau street. Price to non-subscribers, 50 cents. 


Mr. Cuirron’s ARGUMENT. 


Argument for the Defendant in the case of Benjamin D. Harris v. James M. Wall, in 
the Supreme Court of the United States. By C. R. Ciirron, Counsellor at Law of said 
Court. 
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Wisrellanvaus Articles. 





Capital Punishment—Exrecution of the Mannings—Dickens’ Letter. We invite the 
advocates of capital punishment to read and ponder well the following facts. ‘To us, they 
seem to speak trumpet tongued against capital punishment—certainly against public 
executions. 

The execution of the Mannings, for the murder of O’Conner, occupies a large space 
in the London journals. Every incident, the building of the gallows, the preparations 
within the jail, and the erection of stands, &c., without, is recorded with minuteness. 
Seats in the houses and on scaffoldings commanding the best view of the gallows, were 
eagerly bought at a guinea apiece, and printed tickets were issued, precisely like those 
to any ordinary exhibition. Both prisoners manifested the greatest anxiety to learn the 
demeanor and physical condition of the other, and persisted in their mutual crimina- 
tions. The woman, until nearly the last moment, entertained hopes of a reprieve, and 
when finally assured those hopes were futile, became exceedingly depressed. 

A deeply affecting scene ensued, that must have melted every feeling heart in the 
vast assemblage present. Just before the execution, by a previous arrangement, the 
wretched woman was introduced and took her seat on the same bench with her hus- 
band. While in this position, the first friendly recognition between the convicts took 
place. Manning, apparently unable to control his feelings longer, leaned forward 
towards his wife, and, in the most imploring accent said, “J hope you are not going to 
depart this life with feelings of animosity t-wards me.”” The appeal was too much for his 
guilty partner; and, leaning towards him she said, “J have no animosity towards you.”’ 
He said, ** Will you not kiss me, then?’ 'The female convict said, “ Yes;’’ and both par- 
ties having arisen, they shook hands and kissed each other several times. 

The reverend chaplain here entered in his robes, and, having taken his place at the 
altar, he administered the sacrament to both the convicts. At its close, the wretched 
pair were permitted to meet again. Manning embraced his wife with great fervor, and 
said, ‘‘ God bless you—I hope we shall meet in Heaven.’’ His wife returned his embrace 
and sobbed audibly. 

The unsexed wife was the chief criminal in the murder, and the poor husband the 
mere tool of her masculine powers. The sexes seem to have been more strangely 
reversed in this couple than in the case of Macbeth. She planned and executed the 
murder, dug the grave of the victim, (Patrick O’Conner,) weeks beforehand, and pre- 
scribed the use of the ill gotten gains afterwards. 

Shocking scenes, surpassing anything ever witnessed in our country, attended the 
execution. Not less than 50,000 persons were assembled, and one female was nearly 
killed, and two others severely injured in the mob. 

Scarcely was the moral example completed, before a woman who had been one of the 
witnesses of it, and who happened also to be named Manning, was brought up for 
threatening to murder a companion, who was also in the crowd. They quarreled on 
the spot, and the woman, Manning, pounced upon the other, and knocking her down, 
‘swore to have her heart’s blood and to swing for her at Horsemonger lane jail, on the 
same drop as Maria Manning, her namesake.” The case investigated by the magis- 
trates, immediately preceding this one, had been that of a well-known thief who was 
convicted of stealing a watch by violence, “ during’’ the actual ceremony. 


DrvonsHIrRE TERRACE, TuEspay, Nov. 13. 


Sir: I was a witness of the execution at Horsemonger-lane this morning. I went 
there with the intention of observing the crowd gathered to behold it, and I had excel- 


20* 





PRE 


aroma t r om nay 


em or NLS i SO ie te 


si ae ae 2 EN 








352 Miscellaneous. 


lent opportunities of doing so, at intervals, all through the night, and continuously from 
daybreak until after the spectacle was over. 

I do not address you on the subject with any intention of discussing the abstract 
question of capital punishment, or any of the arguments of its opponents or advocates. 
I simply wish to turn this dreadful experience to some account for the general good, by 
taking the readiest and most public means of adverting to an intimation given by Sir G. 
Grey in the last session of Parliament, that the Government might be induced to give 
its support to a measure making the infliction of capital punishment a private solemnity 
within the prison walls, (with such guaranties for the last sentence of the law being 
inexorably and surely administered as should be satisfactory to the public at large,) 
and of most earnestly beseeching Sir G. Grey, as a solemn duty which he owes to 
society, and a responstbility which he cannot for ever put away, to originate such a 
legislative change himself. 

I believe that a sight so unconceivably awful as the wickedness and levity of the 
immense crowd collected at that execution this morning could be imagined by no man, 
and could be presented in no heathen land under the sun. The horrors of the gibbet, 
and of the crime which brought the wretched murderers to it, faded in my mind before 
the atrocious bearing, looks, and language of the assembled spectators. When I came 
upon the scene at midnight, the shrillness of the cries and howls that were raised, from 
time to time, denoting that they came from a concourse of boys and girls already assem- 
bled in the best places, made my blood run cold. As the night went on, screeching and 
laughing, and yelling in strong chorus of parodies on negro melodies, with substitutions 
of ‘‘ Mrs. Manning’? for “Susannah,” and the like, were added to these. Wheu the 
day dawned, thieves, low prostitutes, ruffians, and vagabonds of every kind, flocked on 
to the ground, with every variety of offensive and foul behavior. Fightings, faintings, 
whistlings, imitations of Punch, brutal jokes, tumultuous demonstrations of indecent 
delight when swooning women were dragged out of the crowd by the police with their 
dresses disordered, gave a new zest to the general entertainment. When the sun rose 
brightly, as it did, it gilded thousands upon thousands of upturned faces so inexpressibly 
odious in their brutal mirth or callousness, that a man had cause to feel ashamed of the 
shape he wore, and to shrink from himself, as fashioned in the image of the devil. 
When the two miserable creatures who attracted all this ghastly sight about them were 
turned quivering into the air, there was no more emotion, no more pity, no more 
thought that two immortal souls had gone to judgment, no more restraint in any of the 
previous obscenities, than if the name of Christ had never been heard in this world, and 
there was no belief among men but that they perished like the beasts. 

I have seen, habitually, some of the worst sources of general contamination and cor- 
ruption in this country, and I think there are not many phases of London life that 
could surprise me. I am solemnly convinced that nothing that ingenuity could devise 
to be done in this city, in the same compass of time, could work such ruin as one pub- 
lic execution, and I stand astounded and appalled by the wickedness it exhibits. I do 
not believe that any community can prosper, where such a scene of horror and demor- 
alization as was enacted this morning outside Horsemonger-lane jail is presented at the 
very doors of good citizens, and is passed by, unknown or forgotten. And when, in 
our prayers and thanksgivings for the season, we are humbly expressing before God 
our desire to remove the moral evils of the land, I would ask your readers to consider 
whether it is not a time to think of this one and to root it out. 

I am, sir, your faithful servant, 


CHARLES DICKENS. 





The New Interest Law of Ohio. An Act to amend “an Act fixing the Rate of Inter- 
est,” passed January 12, 1824, and all laws on that subject. 

Be it enacted by the General Assembly of the State of Ohio, That the parties to any bond, 
bill, promissory note, or other instrument of writing, for the payment or forbearance of 
money, may stipulate therein, for interest recoverable upon the amount of such bond, 
bill, note or other instrument, at any rate not exceeding ten per centum yearly: Pro- 
vided, however, that no incorporated banking institution of this State shall be entitled 
to receive more than the rate of interest specified in its charter, or if no rate be specified, 
more than six per cent. yearly, upon any loan or discount whatever. 

Src. 2. That upon all judgments or decrees rendered upon any bond, bill, promissory 
note, or other instrument aforesaid, interest shall be computed till payment, at the rate 
specified in such bond, bill, note, or other instrument, not exceeding ten per centum 
aforesaid, or in case no rate of interest be specified, at six per centum, yearly. 

Ssc. 3. This act shall take effect on the first day of May next. 

BENJAMIN F. LEITER, Speaker of the House of Representatives. 
CHARLES C. CONVERS, Speaker of the Senate. 
March 18, 1850. 
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VALUABLE LAW BOOKS, 


RECENTLY PUBLISHED 


BY H. W. DERBY & Co. 
LAW BOOKSELLERS AND PUBLISHERS, 


NO. 145 MAIN STREET, CINCINNATI. 


HOLCOMBE’S INTRODUCTION TO EQUITY JURISPRU- 
DENCE, on the basis of Story’s Commentaries, with notes and 
reference to English and American Cases, adapted to the use of 
Students. By James P. Hotcomss. 1 neat 8vo. vol. 


This work contains, in a condensed form, the mest impertant part of Story’s Com- 
mentaries, with an abstract at the beginning of each chapter, of the subjects compre- 
hended under it. 

It has been sought to increase its value as a first book for students, by the addition of 
numerous notes of an elementary nature, containing references to the leading American 
authorities, and such important decisions in England as have been made since the last 
edition of the Commentaries. 


New Yorks, July 17, 1846. 

I have perused with pleasure, Mr. Holeombe’s Introduction to Equity Jurisprudence. 
It is aclear and able manual or outline of the Elementary principles of Equity, as 
administered in the English and American Courts. I think it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice. Yours respeetfully, JAMES KENT. 

To Messrs. Dersy, BrapLey & Co. 


Lexineton, Dec. 22, 1846. 
Dear Sitr—Engagements almost incessant, have, until very recently, prevented me 
from a careful and thorough examination of your “Introduction to Equity,” a copy of 
which you had kindly presented to me. It is more simple and didactic than Mitford or 
Jeremy; and it isso much more condensed and readable than Story, (which is too dif- 
fuse,) as to entitle it, in my judgment, to the patronage of Teachers and Students of 
Rudimental Equity; and I am disposed, as a Teacher of Jurisprudence, to substitute it 
for Mitford, which, though once pre-eminent, and even yet excellent in some respects, 
as an instructive book on Equity, is neither so methodical nor comprehensive as your 
‘‘ Introduction,” which exhibits, with general accuracy, an intelligible outline of the 
principles of modern Equity, and to the young Student, unacquainted with the anatomy 
of this great subject, cannot fail to be useful. Very respectfully, 
G. ROBERTSON. 
To James P. Hotcomss, Esq. 


« An excellent book, peculiarly adapted to the use of the Student; indeed, for him it 
is a capital book; and, in the language of Chancellor Kent, ‘it may be eminently useful 
in facilitating and recommending the study and knowledge of the Equity administration 
of Justice.’ ’’—Western Law Journal, February, 1847. 














Valuable Law Books recently published by H. W. Derby &- Co. 








~ WALKER’S INTRODUCTION TO AMERICAN LAW, by 


Timotny Watker, (second edition, enlarged and improved.) 
[From Judge Story and Protessor Greenleaf. | 

We have examined “The Introduction to American Law,’’ by Professor Walker, 
with as much care as we could consistently with our avocations, since it first came to 
our hands. It appeared to us to be a work prepared with great judgment and ability, 
and contains the result of sound and discriminating learning. As a general outline of 
American Law, it is entitled to full public approbation, and cannot fail to be eminently 
useful to Students in their first advances in professional knowledge. It supplies a want 
which has been extensively felt, and is worthy the reputation of the distinguished 
author. JOSEPH STORY, Dean, Professor of Law. 

SIMEON GREENLEAF, Royall Professor of Law, 
Harvard University, Cambridge. 


{From the North American Review.] 

«This book is well adapted to the purposes indicated in its title page. It is an admi- 
rable First Book for Students of Law. It is also thoroughly American. The young 
jurisprudent of our country, who is pursuing that gladsome light which his master, 
Lord Coke, has so earnestly commended, may here find a book especially written for 
himself; calculated to remove many of those difficulties which peculiarly beset his path, 
and conduct him at once to the actual structure of American law. 

‘‘Mr. Walker has presented a perspicuous and condensed view of the vast subject of 
American Law. His language has a simplicity bordering on plainness; but it is intel- 
ligible and expressive. With more elegance, it would be a happy model of style for a 
didactic work, particularly for a law book. It is devoid alike of professional pedantry, 
and of careful refinement, but is direct and to the purpose, and clearly conveys the 
author’s meaning. ‘The tone and spirit of the book are such as become our country; 
they are congenial with our free institutions, and our expanding social character.”’ 


HOLCOMBE’S BARTON’S SUIT IN EQUITY, a new and 
enlarged edition of “ Barton’s Suit in Equity,” prepared by James 
P. Hotcomss, Esq., author of “Introduction to Equity Jurispru- 
dence.” 

This work has been entirely re-modeled, so as to suit the practice of the present day, 
and such additional matter incorporated with the original text, as was necessary to 
render it a more complete outline of pleading and practice in the Courts of Chancery. 
It also contains numerous forms of bills, answer and decrees; the Ordinances made by 
the Lord Chancellor Bacon, for the better and more regular administration of justice in 
the Chancery, to be daily observed, saving the prerogative of the Court; the Rules of 
Practice for the Courts of Equity of the United States, promulgated by the Supreme 
Court of the United States; and the Orders for the regulation of the practice and pro- 
ceedings in the Court of Chancery, issued in pursuace of the recommendations of his 
Majesty’s Commissioners, by the Lord High Chancellor, April 3, 1828. 


Opinion of the original work by Dayid Hoffman, Esq., author of “‘ Course of Legal Study.” 

‘*‘ This is a remarkably perspicuous and satisfactory outline of the practice, in which 
are explained, analytically and scientifically, the various forms of bills, answers, demur- 
rers, pleas, and other proceedings, from the institution to the completion of suit in 
Chancery. It is preceded by a historical essay on the jurisdiction and objects of 
Chancery; the whole of which is a clear and beautiful coup d’@il, admirably adapted as 
an introduction to the study of practice and pleadings in this Court. It appeared in 
1796, and continues to maintain its high rank amidst the numerous works cf late date.’’ 


McLEAN’S REPORTS. Reports of Cases argued and decided 
in the Circuit Court of the United States, for the 7th Circuit. By Jno. McLean, Cir- 
cuit Judge. 3 vols., $15. 


GILMAN’S DIGEST. Digest of the Supreme Court of the 


States of Indiana and Illinois, and the Circuit Courts of the United States, for the 7th 
Circuit. By Cartes Gitman, Counsellor at Law. 1 vol., $5. 


MOREHEAD’S PRACTICE. The Practice in Civil Actions 


and Proceedings at Law, together with Forms of Declarations, Pleas and Replications, 
with Practical Notes, in one large octavo volume. By Hon. James T. Moreneap. $5. 
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RETAIL. 
Willard’s History of the United States, or Republic of America—Abridged— 
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Parker’s First Lessons in Natural Philosophy, ..............00eeeseeeeeee 38 
Do Compendium of School Philosophy, ...............200+e eee eeeeee 1 00 
Phelps’ Philosophy, 12mo., .......cesscecccccccccccccccscsccssecersceees 75 
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Coloatinl Attias, te Th. TE. Bipmrrt, A. Bi oc ccc segs cncnopsedbnesvseeess 1 50 
*Elementary Astronomy, to accompany Astronomical Maps, by H. Mar- 
PUIG o-0's'd > Ne BR Mss Selb cc's bac eee ve hed cotsnd 05 Ge agehede diwesdedoes 
Astronomy for Schools, by O. M. MircueE xt, in press, ...........0+++0-005- 
* Astronomical Maps, by H. Martison, 16 nos. cloth backs and rollers, 
POP Bb jac's 06s chee cdbd secre vsrvecicedeedsleen ge sene cbdisbbecesaccoseces 20 00 
* Astronomical Maps, by H. Marrtison, heavy paper, rollers, per set,........ 15 00 
Clark’s New English Grammar, ........0.sceccsssccccccccess socccecess 50 
Fulton & Eastman’s Book-Keeping by Single Entry,............--....0.4. 63 
Practical French Teacher, by Norman PINNEY, ........0200eeeceeeeececes 1 25 
Mee Oe | TD inset cceh ees es ned Eerste lsc ct Tybe Heeb eFemd ee eeebens 75 
Kames’ Elements of Criticism, 1 vol., 8v0.............cccccccccccecce oes 1 50 
Preston’s Interest Tables at 6 per cent, ..............cccccecccccesceseess 2 50 
Webster’s Elementary Spelling Book, per dozen, ...........0202eeeeeeeeee 1 25 
MUSIC. 
Kingsley’s Harp of David, a new Church Music Book, ............-..0+00-- 1 12 
Do Young Ladies’ Harpy iss occ civics ciisnccepecsccvccccccsccoeses 75 
Do pO a Ee ae Se ee a ee 45 
DAVIES’ COURSE OF MATHEMATICS. 
ELEMENTARY COURSE. 
Datiad Tegniy Tae THRs 6 occ ics cicccevececctpcweveccs sees di edistecss 13 
Daries’ Firat Lessons im Arithimetic,, . ... 0.5. ccccccececcvsccesevcvccessces 21 
Deptt eee I, 65 ¢ cide n'o'n's ing ba 4d veeaw dh ls Cia de Gaccccckes 42 
TOG Cb UN MII, ic boo cicwd dndzbedbics codesiocsovesshwrsnseceess 42 
Davies Catena By 5 ko nine 0c be lee oe Sead cbak Bede cre ededec 80 
Key to Davies’ University Arithmetic, ................ccceeees ceseeeecees 50 
DU BU Sade che ntdedetccicscvonvesverevdecscoctbeeedets aedas 8716 
ery tp Be I ais 5 15.594 02nd cynsiion gn s8 intechs dae bd penederscages 5 
Davies’ Elementary Geometry,...........00e+seeeesceees ga ebe 0400480606: 80 
Davies’ drawing and Mensuration,...........c00cecscsccccvcccccencecceeees 871g 
ADVANCED COURSE. 
Davies’ Bourdon’s Algebra—being an abridgement of the work of 
Wee aKa dis ttR AMIDA ob ily'nes > 2B cha ddicleerd olededbvbce cede. 1 50 
* Davies’ Legendre’s Geometry and Trigonometry, being an abridgement of 
the work of M. MD Wiles s 09042 64005.006000eekss ee tencons 1 50 
* Davies’ Surveying, .. MELD cette tet eeeceessccacessccscscnsone 1 50 
* Davies’ Analytical G TE Aimas Sipe leb sven ss sabseth cepees een ce 1 50 
* Davies’ Differential a r PG 40's oe bE pchbcdadone cams Seek las 1 50 
© DUVERW SOREN oo en io Sic cecsccccsccpecdocsscevcccccees 2 00 
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NEW LAW BOOKS. 


Phillips on Evidence, sixth American edition, from the 9th London, much improved; 
by 8. March Phillips, Esq.; with extensive American Notes, by Esek Cowen and 
Nicholas Hill, jr.; with all the late American Notes, down to 1843, by Joshua M. Van 
Cott, Esq.; Counsellor at Law. 5S vols. 1850. 

Bright’s Husband and Wife, as respects Property, partly found in Roper’s Treatise, 
and comprising Jacob’s Notes and Additions thereto; with American Notes, by 
Ralph Lockwood, Esq., Counsellor at Law. 

Barbour’s Supreme Court Reports. 4 vols. P 

Comstock’s Court of Appeals Reports, N. Y. 2 vols. 

English Chancery Reports, vol. 20, published verbatim, with American Notes, by John 
A. Dunlap, Esq. Counsellor at Law. 

Dunlap’s Paley’s Agency; a Treatise on the Law of Principal and Agent, chiefly with 
reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, Esq., 
Barrister at Law; third edition, with large additions, by J. H. Lloyd, Esq.; 3d Amer- 
ican edition, with further extensive additions, by John A. Dunlap, Counsellor at Law. 

American Chancery Digest, third edition; by John A. Dunlap, Esq. 1849. 

Denio’s Reports, N. Y. 5 vols. 

Hill’s 2 “ 7 vols. 

Smith’s Commentaries on Statute and Constitutional Law, and Statutory and Constitu- 
tional Construction, by E. Fitch Smith, Esq. Counsellor at Law, and Judge of 
Ontario County, N. Y. 

Lockwood’s Reversed Cases in Law and Equity, in the Court for the Correction of 
icrrors of the State of New York, from 1799 to 1847, with the names of the Cases, &c. 

Johuson’s Cases, second edition, 3 vols.; with extensive Notes and References, by Lo- 
renzo B. Shepard, Esq. Reports of Cases in Supreme Court, State of New York, 
from 1799 to 1803. Judges during the above Reports, Morgan Lewis, Egbert Ben- 
son, James Kent, since Chancellor of the State, John Lansing, Smith Thompson, 
and Brockholst Livingston. 

Benedict’s Admiralty Practice. The American Admiralty, its Jurisdiction and Prac- 
tice, with practical forms; by Erastus C. Benedict, Counsellor at Law. 

Barbour’s Chancery Reports; 3 vols. New York. 

Paige’s Chancery Reports; 10 vols. New York. 

{> The above with a general assortment of Law Books, just published and for sale 


by 
BANKS, GOULD & CO. 
July 1, 1849. Law Booksellers and Publishers, New York. 


«SG. GEST, 


ATTORNEY AT LAW, XENIA, OHIO. 
The collection of claims promptly attended to in the counties of Greene, Clark, 
Madison, Fayette, Clinton and Warren. 
Rererences—Blachly & Simpson, Cincinnati; Jacob Strader, Esq. do; King & An- 
derson, Attorneys, do. . March, 1849. 


JOSEPH PLUNKETT, 
ATTORNEY AT LAW, ST. MARY?S, AUGLAIZE COUNTY, OHIO,,. 

Will attend to all business of his profession in-the counties of Auglaize, Mercer, Allen, 

and Van Wert. = ' 
Rererences—Samuel E. Foote, Esq. Sec’y Life Insurance and Trust Compatiy, 

Cincinnati; Odlin & Lowe, Crane. & Davis, Dayton; James H. Hart, Esq. Piqua. 
April, 1849. 12t os: ‘ 


T. CAREY CALLICOT, “ae 
ATTORNEY AND COUNSELBOR AT L: 
No. 45 William Street, New , 


T.C.C. has been appointed Commissioner of J 
Indiana, Illinois, Michigan, Wisconsin, lowa, } 
Rhode Island, Vermont, New Hampshire, Maine, gi 
South Carolina, Florida, Alabama, Louisiana, Teniéspee,” Kentucky; and having 
paid particular attention to the laws and practice of, the several, States with regard to 
depositions, respectfully solicits commissions to take te wp He refers by per- 
mission to Hon. E. M. Chamberlain, Goshen, Ia.; James M. Buchanan, Esq., Balti- 
more, Md.; Samuel H. Perkins, Esq., Philadelphia, Pa?; Hon. John W. Edmonds, 
and Hon. Ogden Hoffman, New York. ‘ July 1, 1849. 12t. 




























